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EMERTON P: Good morning.

UNCLE ROBBIE: Good morning. I'm the applicant.

EMERTON P: Do you wish to be addressed as Uncle Robbie or
Uncle Robbie Thorpe?

UNCLE ROBBIE: Uncle Robbie, please. Yes. Yes, please. 1It's
actually orders of Justice Richards.

EMERTON P: Yes, I'm just clarifying. Do you need your surname
as well, or are you just Uncle Robbie?

UNCLE ROBBIE: Just call me Uncle Robbie, that's fine.

EMERTON P: Very good, thank you.

UNCLE ROBBIE: Well, you can call me by my tribal name if you
can manage the language.

EMERTON P: I probably can't.

UNCLE ROBBIE: Djuran Bungileenee.

EMERTON P: Djuran Bungileenee.

UNCLE ROBBIE: Borun MunDunDarung.

EMERTON P: Borun MunDunDarung.

UNCLE ROBBIE: It's a bit long but - - -

EMERTON P: 1I'll call you Uncle Robbie, if you don't mind.

UNCLE ROBBIE: Uncle Robbie.

EMERTON P: Thank you.

UNCLE ROBBIE: Okay. Thank you.

EMERTON P: Yes.

MR BROWN: If the Court pleases. I appear with Mr Crock for
the respondent.

EMERTON P: Thank you very much, Mr Brown. Yes, Uncle Robbie.
The first item of business is the recusal application
that is made in relation to me. I think that needs to be
dealt with before anything else. I've read the documents
that you filed in that regard, including most recently,

I think on 1 June there was a further application or

.TDS:LD 03/06/26 2 DISCUSSION
Thorpe EQ165085
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renewal of the application, is that correct?

UNCLE ROBBIE: Yes. Yes.

EMERTON P: Yes. All right.

UNCLE ROBBIE: I'm going a bit deaf. That's why I needed these
fellas on this side of me, so just speak a little bit
louder.

EMERTON P: Okay. I'll speak a bit louder. I understand that
you've renewed that application. You seek for me to
recuse myself or disqualify myself from hearing this
application for leave to appeal.

UNCLE ROBBIE: Yes.

EMERTON P: On the grounds that you set out in the wvarious
documents that you filed.

UNCLE ROBBIE: On the grounds that all courts in this country -
ah there's a bias there. They're racist because they're
- basically their allegiance to a foreign matter state.

EMERTON P: I understood that in relation to me there was a
particular objection because I've decided or sat on
courts that have decided some interlocutory applications.

UNCLE ROBBIE: Yes, that's true.

EMERTON P: All right.

UNCLE ROBBIE: And you're not going to disqualify yourself.

EMERTON P: Well, I'm prepared to hear you on that and I'm
prepared to give you some reasons for not disqualifying
myself based on the material that you've already
provided. Is that appropriate for you?

UNCLE ROBBIE: 1Is that appropriate for us? Um I just want to
say to this Court that I accuse your King for the ongoing
genocide of my people. I see that the - the courts and
the lawyers in this country are beneficiaries and

complicit of this crime. The first thing I want to ask

.TDS:LD 03/06/26 3 DISCUSSION
Thorpe EQ165085
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here is, can you make sure that we get transcripts in

regards to this case?

EMERTON P: Yes, we can.

UNCLE ROBBIE: And we have that guaranteed. Thank you.

EMERTON P: We can organise transcripts and we can organise for

it to be provided to you at the address that's on the

record.

UNCLE ROBBIE: Well,

then we can start to deal with the

application then.

EMERTON P: So the recusal application has fallen away?

UNCLE ROBBIE: Um the formal - the first one you mentioned.

EMERTON P: Do you still seek to have me disqualify myself?

I've heard what you've said about all judges being

complicit in genocide. But in relation to me, as I said,

you've raised a couple of additional points relating to

the fact that I've decided some - - -

UNCLE ROBBIE: Okay.

(RULING FOLLOWS)

.TDS:LD 03/06/26
Thorpe EQ165085
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EMERTON P: Now, this Court, being comprised of three judges,
my colleagues must also form a view about whether
I should be recused. 1It's necessary therefore for us to
adjourn briefly and for my colleagues to consider whether
I should I recuse myself from your application. So we
will take a short adjournment for that purpose. Adjourn
the Court, please.

(Short adjournment.)

EMERTON P: Yes, the other justices have considered the matter.
Justice Orr will deliver her decision.

ORR JA: My view is also that the application to recuse the
President should be rejected for the reason she has
given.

OSBORN JA: And I agree.

EMERTON P: On that basis we will proceed.

(RULING FOLLOWS)

.TDS:LD 03/06/26 8 DISCUSSION
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UNCLE

ROBRIE: And guns? Tasers?

EMERTON P: I agree with Justice Osborn that having regard to

UNCLE

the particular nature of the work that takes place in
this Court and the persons who are required to attend the
Court precinct — most people do not attend the Court
precinct voluntarily, they are required to attend —
weapons simply cannot be allowed within the Court
precinct. Having said that, I respect the cultural
significance of the weapons that you are proposing to
bring into Court, Uncle Robbie.

ROBBIE: Yes, the weapons are - symbolise our law on this
land. That's what we're saying. They also - this - this
- you know, this is our land and our law. You know,
colonisers didn't think about that when they brought guns
through our customs, right. And it's - it's a - Courts

are a dangerous place for Aboriginal people.

EMERTON P: Yes.

UNCLE

ROBBIE: You know, if you have a look at the issues of
deaths in custody in this country, it's quite shameful
what's going on on that front. You haven't got
jurisdiction over our people. You haven't got consent to
occupy our land or apply your law here. So in that
context, you know, we've got a right to demonstrate our -

this is also our law too. Symbolises our law.

EMERTON P: Justic Orr.

ORR JA: I agree with Justice Osborn that, although cultural

UNCLE

preferences should be accommodated as far as reasonably
practicable, having regard to the nature of this Court's
work and those who are required to attend this precinct,
weapons should not be allowed in the Court precinct.

ROBBIE: The other thing is Koori Court - the word

.TDS:LD 03/06/26 18 DISCUSSION
Thorpe EQ165085
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'"Koori' comes from New South Wales. So it's, you know -
it's another mob. It's not our language, not our law.

And you're required to plead guilty before you step into
those Courts. You know, how's that just for our people?

EMERTON P: Well, like all Courts, it has limited jurisdiction.
As this Court does.

UNCLE ROBBIE: Totally limited. And - and, you know, where is
the jurisdiction over Aboriginal - can you demonstrate
that? Can any of the Courts demonstrate how they've got
jurisdiction over the - - -

EMERTON P: Well, you have sought orders from the Court.

UNCLE ROBBIE: Yes, because you're on our land.

EMERTON P: We are dealing with those orders in the only way
that we can, and that is according to the laws.

UNCLE ROBBIE: And we'll use this Court, because it's on our
land.

EMERTON P: And we'll move on now to hearing the application
for leave to appeal. I should just point out to you,

I know you've been involved in a number of proceedings,
Uncle Robbie. So you do know your way around the Courts.

UNCLE ROBBIE: And this day was always going to come, you know.

EMERTON P: Can I just finish? In this Court - - -

UNCLE ROBBIE: Terra nullius is a monumental lie in which the
Court's premised on, all right? This day is going to
come sooner or later.

EMERTON P: if you don't mind, I'd just like to make clear what
we're doing today.

UNCLE ROBBIE: 1It's pretty clear.

EMERTON P: You will have seen on the Court lists that the
application for leave to appeal is listed along with the

appeal itself. The reason for that is that in deciding

.TDS:LD 03/06/26 19 DISCUSSION
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whether or not to grant leave to appeal, we look at the
merits of the arguments. And once those merits have been
exposed, as they will be by you, and then by Mr Brown in
turn, we can make a decision in relation to the
application for leave to appeal.

If we decide to grant leave, we can then move on and
decide the appeal itself. So you should be prepared to
make all of your arguments today on the assumption, if
you like, that we will be considering the appeal as much
as the leave to appeal application when we're hearing and
considering your submissions. That's the first point.

The second point is that this is an appeal. It's
not a rerun of what occurred before Justice Richards.
We're concerned with whether her Honour has made a
mistake in any way in her reasonings or in her
conclusions. And as I said earlier on, we look only at

the evidence that was before her Honour.

UNCLE ROBBIE: You look at the loopholes.

EMERTON P: But principally, we look at her reasons. So I'd

ask you to address us when you're going through your
grounds of appeal on whether her judgment, the published
judgment, discloses that her Honour made a mistake in
deciding that the charge sheet did not engage the
criminal jurisdiction of the Magistrates' Court. Because
that's what we have to determine today. So they're the
two points that I just wanted to make at the outset.

We have seen your grounds of appeal and we've read
your written case. There are, I think, 11 grounds of
appeal. Do you wish to address all of them? And how do
you wish to address them, in order? The ones that seem

to us to be most pertinent are 8, 9 and 10, which go to

.TDS:LD 03/06/26 20 DISCUSSION
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have accepted the charge sheet. But we'll hear you in
the order that you feel you want to address us in.

UNCLE ROBBIE: Okay. We'll - we'll start with ground 1. That
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EMERTON P: All right, vyes.
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UNCLE ROBBIE: The judge erred in failing to properly consider

all matters set out in the notice of a constitutional
matter dated 10 July 2024 and served on all Attorney
Generals on 11 July 2024. It is inherent and implicit in
the constitution that any law that allows Aboriginal
genocide 1s invalid.

Any purported domestic Australian implementation of
a genocide offence in the Genocide Convention and the
Rome Statute of the International Criminal Court under
the powers set out in the constitution will be invalid
and beyond those constitutional powers unless, and until,
Aboriginal persons can prosecute any non-Aboriginal
person for Aboriginal genocide offences.

Related constitutional matters. No immunity for
judicial officers. You know, the UN Convention has
universal jurisdiction. There's no immunity and there's
no statute of limitations. Any judicial officer that
holds that the common law doctrine that domestic
implementation of the Genocide Convention Act is required
in order for the Genocide Convention to form part of the
law of Australia under the Constitution commits an act of
Aboriginal genocide and has no immunity from prosecution.

Any judicial officer that holds the - that s 268
Part 2 of the Criminal Code is valid under the

constitution commits an act of Aboriginal genocide and

.TDS:LD 03/06/26 21 DISCUSSION
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has no immunity from prosecution. Any judicial officer
that holds that Charles Philip Arthur George Windsor is
immune from individual criminal responsibility for
Aboriginal genocide under the constitution commits an act
of Aboriginal genocide and has no immunity from
prosecution.

Any judicial officer that holds that no court can
enquire into how Victoria and Australia have jurisdiction
over Aboriginal people under the Constitution commits an
act of Aboriginal genocide and has no immunity from
prosecution. Any legislators that fail to fully and
forthwith implement the Genocide Convention have
committed an act of Aboriginal genocide and have no
immunity from prosecution.

Any legislators that fail to fully and forthwith
implement the Rome Statue of an International Criminal
Court Schedule 1, International Court Act 2002 have
committed an act of Aboriginal genocide and have no
immunity from prosecution. Any legislators that enacted
s268.1.2 of the Criminal Code have committed an act of
genocide and have no immunity from prosecution. That's
Ground 1. Do you want to - - -

EMERTON P: All right. Thank you.

UNCLE ROBBIE: - - - deal with that, or do you want me to go
on? It's - there's 11 grounds there.

EMERTON P: Yes. I have it here in front of me. Uncle Robbie,
if you'd like to sit down. I'm aware that you might need
to sit down.

UNCLE ROBBIE: Thank you, for your - - -

EMERTON P: I'm just offering you the opportunity if you'd like

to take it.

.TDS:LD 03/06/26 22 DISCUSSION
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1 UNCLE ROBBIE: For your consideration there.
2 EMERTON P: You might be more comfortable. Whichever you
3 prefer.

4 UNCLE ROBBIE: When I started doing these genocide cases in

5 1997, genocide wasn't considered a crime. High Court,

6 Michael Kirby said that it wasn't a crime. And since

7 2002 apparently it's become a crime. You know. It took
8 five years to have that actually implemented. It should
9 have been done in 1948. It would've saved a lot of

10 Aboriginal people's lives, you know. And the fact that
11 we have to get the Attorney-General's permission to

12 prosecute is an offence. It's offensive. Really

13 offensive in terms of the Constitution in this country.
14 It's unconstitutional, and also interferes with the

15 Racial Discrimination Act, it breaches that. Not to

16 mention the - - -

17 EMERTON P: That's your ground 10, as I understand it.

18 UNCLE ROBBIE: Yeah. Okay, I simply haven't - - -

19 EMERTON P: Or 11, yes.

20 UNCLE ROBBIE: Well, your Honour, you might deal with ground 1.
21 EMERTON P: Yes. I have ground 1 here and I've heard what you
22 say.

23 UNCLE ROBBIE: Okay.

24 EMERTON P: Do you want to deal with grounds 2, 3, 4 and 5°?

25 UNCLE ROBBIE: You want me to read them out to you?

26 EMERTON P: No. I just want to raise in relation to those

27 grounds, it's not clear to me, speaking for myself, how,
28 even i1f the judge erred in failing to give consideration
29 to those matters or attend to those matters, that would
30 have affected her decision.

31 UNCLE ROBBIE: Do you know anything about the law of this land?

.TDS:LD 03/06/26 23 DISCUSSION
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EMERTON P: I'm sorry?

UNCLE ROBBIE: Do you know anything about the law of the land?
I'm talking about ground 2 there, right.

EMERTON P: Right.

UNCLE ROBBIE: Do you understand anything about the law of this
land, the ancient law that is part of this land. Any of
you judges, do you know anything about it?

EMERTON P: Well, we have all undergone cultural awareness
training; quite a lot of it actually.

UNCLE ROBBIE: Well, that's a good start.

EMERTON P: So to that extent, to that very limited extent,
possibly.

UNCLE ROBBIE: Might I suggest that, you know, in the main,
most people know nothing about the law of this land.

They describe it as a terra nullius, empty. And that was
the case right up until 1992. And that was the whole
premise of the country, the basis of the jurisdiction,
including this Court's jurisdiction. The whole thing's
premised on 'we don't exist'. So I don't expect people
to really understand the law of the land. That's why
it's important to come and see it, how it works.

EMERTON P: But how would that affect the judge's decision
about whether the Registrar of the Magistrates' Court of
Victoria had to accept a charge sheet?

UNCLE ROBBIE: How would that affect it?

EMERTON P: That's what's in issue. Whether the - - -

UNCLE ROBBIE: That was acknowledged - - -

EMERTON P: Whether the - - -

UNCLE ROBBIE: - - - that there is a law here that precedes the
colonial law here, and that they've erred right - all

along, it's been a mistake, every court.

.TDS:LD 03/06/26 24 DISCUSSION
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EMERTON P: Well, the judge did consider whether the
Magistrates' Court could take into account what I think
you have described as the law of the land, and she
decided that the Magistrates' Court had a limited
statutory jurisdiction, as it appeared - - -

UNCLE ROBBIE: I think (indistinct words) and - - -

EMERTON P: As it appeared - - -

UNIDENTIFIED SPEAKER: (Indistinct words).

EMERTON P: If you're going to speak over the top of me, I'm
afraid I'1ll have to ask you to leave the Court.

UNCLE ROBBIE: I beg your pardon.

EMERTON P: As it appears in s 25 of the Magistrates' Court
Act. Now, was she wrong? Was that an error? And, if
so, which particular ground of appeal covers that?

OSBORN JA: 1It's ground 8, isn't it? That's where you come to
this spot.

UNCLE ROBBIE: Ground 11.

EMERTON P: All right. Well, that's why I was asking you in
relation to ground 2, as well as grounds 3, 4 and 5.
Even if the judge did err in failing to do those things
that you say she ought to have done, how does that result
in her conclusion being incorrect? Now, you say ground
11 is actually the ground that deals with the matters
that you've just raised, which is the law of the land.
Not ground 2.

UNCLE ROBBRIE: I want to read out ground 11 to you.

EMERTON P: All right.

UNCLE ROBBIE: The judge erred in their failing to read
Division 268 of the Criminal Code together with s 10 of
the Racial Discrimination Act such that the Attorney-

General's fiat is not required for us, as the only group

.TDS:LD 03/06/26 25 DISCUSSION
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who have suffered and continue to suffer. Because we're
the only group who has continued to suffer and continue
to suffer from genocide on this continent. And that's

why that - she's erred on that front there.

EMERTON P: All right. Thank you. Is there anything more you

UNCLE

wish to say about grounds - about the sovereignty ground
or the smoking ceremony ground, or the failing to
disclose in her judgment that you were robed in possum
skins with spears, fighting shield and boomerang on the
Bar table? 1Is there anything further you wish to say
about that?

ROBBIE: I think it's - you know, those things symbolise
our law and our - our means of enforcing our law in our -
our country. You know. People didn't care when they
stepped through our customs. They brought guns in there.
They didn't respect that, that law of our land. They
brought all their stuff. They brought their - they
brought their law here too. So that symbolises, you
know, our law. Those are the things that enforce our law
in this country, you know. I think it's important for

the judiciary in this country to see that.

EMERTON P: All right. Ground 6.

UNCLE

ROBBIE: Ground 6.

EMERTON P: This is the joinder of the Honourable Mark Dreyfus

UNCLE

as the third defendant to the proceeding.

ROBBIE: I mean you'd think that the Attorney-General
would be compelled to come to these. I believe that if
anybody makes a claim of genocide, this is according to
the - the 1948 UN Convention CPPG, that if anybody makes
a claim of genocide it needs to be taken seriously, and

if you want to prevent these things, you know. Can you

.TDS:LD 03/06/26 26 DISCUSSION
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tell me, your Honour, has Australia prevented the
genocide of Aboriginal people? Have they punished
anybody for a crime here?

EMERTON P: Well, you tell me, Uncle Robbie.

UNCLE ROBBIE: They haven't.

UNIDENTIFIED SPEAKER: They haven't.

UNCLE ROBBIE: That's why it's really important that the
Attorney-General turns up to these things, and I think
it's - - -

EMERTON P: Well, there is - as I understand it - - -

UNCLE ROBBIE: And it - and it also breaches - - -

EMERTON P: - - - you're seeking to bring a separate proceeding
in the trial division, in relation to it.

UNCLE ROBBIE: Well, the Attorney-General's, you know, having a
fiat - having control over genocide prosecution in this
country, is a breach of the Racial Discrimination Act,
and the constitution of this country, if it acknowledges
a - - -

EMERTON P: That's ground 11 that you've addressed us on, yes.
All right.

UNCLE ROBBIE: 268 of the Criminal Code. So it's in breach of
those things. So they should turn up to these things and
show some good faith. And particularly when we're
talking about things like treaties in this country, you
know, which you haven't got, which means you haven't got
consent - you haven't got authority. The whole country's
premised on a lie without consent to occupy our land or
apply your law. So come and make it all clear to us,

Attorney-General. That's why it's important that they do

turn up to these things. So she's erred on that front,
too.
.TDS:LD 03/06/26 27 DISCUSSION
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EMERTON P: All right. Thank you.

UNCLE

ROBBIE: Not compelling them to come to the Court.

EMERTON P: Now, ground 7 refers to some other orders that you

UNCLE

sought in a summons. I did have the date of it, it's a
2024 summons, July 2024, I think. And you've reproduced
that summons in your notice of appeal. It struck me,
looking at that, there are a number of things that you
were seeking at that time that probably wouldn't be
appropriate anymore, and might not have even been
appropriate at the time her Honour was making her
decision.

For instance, Chief Justice Ferguson is no longer
the Chief Justice. Can you explain why the judge not
making these orders caused her to err in reaching the
conclusions that she did?

ROBBIE: I think that we've all got a duty to ensure that
genocide is prevented and people are punished for it.

And Australia has failed on that front. They've failed
to prevent genocide in this country. It's very - also
very clear, so I don't - I don't see a problem with any
of those requests. I mean, they don't - they don't seem
like a - a problem to me, it's a problem to the Court.
And Australia's got a - probably got a reason to hide all

this.

EMERTON P: Well, I'm just asking about the connection between

UNCLE

the judge's failure to make those orders and an error in
her decision.

ROBBIE: Because this - because genocide is probably the
crime of crimes, the most heinous of all known crimes.
Now, don't you think the judiciary here made a living off

the misery of Aboriginal people and a denial of our

.TDS:LD 03/06/26 28 DISCUSSION
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rights in this country? You'd think they'd step up and
show some - show some good faith. That's why we're
requesting all of those people turn up to this, if
they're at all interested. You know, aren't you
horrified about what's gone on in this country in regards
to the Aboriginal genocide here?

EMERTON P: Do you mean - - -

UNCLE ROBBIE: Is that okay for you? Do you think it's
(indistinct words)?

EMERTON P: I think genocide is a terrible thing.

UNCLE ROBBIE: TIs a terrible thing.

VOICE (from body of Court): Well, why don't you stop it? Why
don't you stop the genocide right now?

OSBORN JA: Because we don't have the power to.

EMERTON P: We have very limited powers. There seems to be an
assumption that - - -

UNCLE ROBBIE: According to - - -

VOICE: Call the Attorney-Generals. Make them stop it.

EMERTON P: We can't - - -

VOICE: Make them come to Court. Make them explain why they
won't stop the genocide. People are dying, you — you can
see that, everyone (indistinct words).

UNCLE ROBBIE: And - and - and according to 268 of the
Commonwealth Criminal Code, you have got the power to
stop it.

EMERTON P: Have you finished with ground 7? Do you want to
move on to ground 8? This is the one that concerns our
law.

VOICE: (Indistinct words) which is a knockout.

EMERTON P: By which I mean - - -

UNCLE ROBBIE: All right. Ground 8, that's where the judge

.TDS:LD 03/06/26 29 DISCUSSION
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erred in failing to find acts constituting the western
legal definition of genocide and ecocide have always been
prevented by our law, and that any person involved in
such acts in any way would be severely punished by our
law including banishment and exile. While the judge
correctly found that our sovereignty had never been

ceded - that's the law of the land, right, it's one thing
they acknowledged - the judge erred in failing to
conclude that in absence of any modifications we have
consented to, in a free, fair, fully informed, documented
decision, all land here is our land, and the only law
that governs people here is our law. You understand

whose land whose law - property law, right?

EMERTON P: I understand the submission, yes.

UNCLE

ROBBIE: The judge thus erred in failing to apply our law
against genocide and ecocidal acts out of necessity.

That's ground 8.

EMERTON P: Now, ground 9 concerns a summons that you filed

UNCLE

again in July 2024, that you've reproduced in your notice
of appeal, in which you seek an explanation, is it, from
the Victorian Government Solicitor's Office about their
use of an acknowledgement?

ROBBIE: Can I get my friend here to read that out to

you?

EMERTON P: Yes, if you'd like to.

UNCLE ROBBIE: Yep. This is Cassius.
CASSIUS:
The Victorian Government Solicitor,
solicitor for the second defendant, the
Attorney-General of Victoria, emailed the
plaintiff before 19 July 2024, with
information about the date that the
Aboriginal acknowledgment, in their email to
.TDS:1LD 03/06/26 30 DISCUSSION
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the plaintiff, on 21 June 2024, first became
an item on VGSO's emails, and whether there
were earlier versions and what they were,
and official reasons why it appears there -
and official reasons why it appears there at
all, and its meaning. The application will
be heard for directions before the
Honourable Justice Richards in a

courtroom - - -
EMERTON P: 'To be advised', I think it says.
CASSTIUS: 'To be advised, Supreme Court, on 19 July 2024, at

10.30 am, or so soon afterwards as the business of the
court allows.' Filed 12 July 2024.

EMERTON P: Thank you. It's Cassius, 1is it?

CASSIUS: Yes.

EMERTON P: Thank you, Cassius.

UNCLE ROBBIE: Rob - Rob - Rob Yarrow wants to speak to you.
Is it okay if my friend (indistinct)?

EMERTON P: Yes, go ahead.

ROB YARROW: All right. Uncle's given me permission to remind
the Court that our law, (Indistinct words), 1s alive and
strong, and it sits on top of your law, and you need to
recognise it in a basic respect, and have the Court with
our law at Camp Sovereignty.

EMERTON P: Thank you. All right, Uncle Robbie, do you wish to
say anything about ground 9, and possibly explain to the
Court how the judge's error, that's alleged there,
affected her decision or her conclusions?

UNCLE ROBBIE: Can I bring up Cassius, again, just to - I -

I didn't read that properly, but.
EMERTON P: It concerns an application that you made,
Uncle Robbie - - -
UNCLE ROBBRIE: Yeah.
EMERTON P: - - - for the Victorian Government Solicitor, who

is the solicitor for the second defendant, who is the
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Attorney-General, to provide information about the date -
that their acknowledgement in their email to the
plaintiff, which is you, on 21 June 2024, first became an
item on VGSO emails, and whether there were earlier
versions and what they were, and the official reasons why
it appears there at all, and its meaning. So your - you
have asked the Court to require the VGSO to explain,
essentially, its acknowledgement, which I presume is an
Acknowledgement of Country? But it's not - - -

UNCLE ROBBIE: It - it- it seems to me it's a very tokenistic
sort of acknowledgement. And they're not acknowledging
the issues and these fundamental legal questions of
international law, like genocide and sovereignty.

EMERTON P: All right. Okay.

UNCLE ROBRIE: (Indistinct words.)

EMERTON P: Ground 10.

UNCLE ROBBIE: I'll read it out.

EMERTON P: Yes.

UNCLE ROBBIE: 'Whilst the judge correctly found that
Division 268 does not cover the field, the judge erred in
failing to find that as of 20 October 2024, genocide was
a common law offence and allowed for so-called private
prosecution’'.

EMERTON P: And you've dealt with ground 11 already. Is there
anything further you wish to say about ground 117?

UNCLE ROBBIE: I think it's offensive that the Attorney-General
has authority over who can be prosecuted in regards to
the act of genocide in particular. I think that - that
breaches the International Race Discrimination Act of
1975 and it also breaches the United Nations 1948

Convention for the Prevention and the Punishment for the
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Crime of Genocide. 1It's also unconstitutional, as well,
according to 268 of the Commonwealth Criminal Code Rome

Statute.

EMERTON P: Well, you've set out your constitutional objections

UNCLE

at - under ground 1, I think. Although, it didn't
expressly refer to that. All right. Before we hear from
Mr Brown, is there anything further you'd wish to say,
Uncle Robbie?
ROBBIE: Look, I'm sorry, we've been at this for 30 years
now, next year. It seems to me that Australia is
unwilling, unable, reluctant to deal with these crimes.
In the meantime, our people are dying, as evidenced by
the Closing the Gap report. Things are getting worse.
Things are getting worse on the Stolen Generations and
the forced removal of Aboriginal children, which is an
act of genocide, clearly states that in the Convention.

We're dying at the hands of these courts, basically.
They're the ones sending us to prison, and, you know,
we're likely to die in there. The evidence is all there.
Deaths in custody is an act of genocide, as far as I'm
concerned. So, you know, I just want to point out the
urgency of this. And this - this crime should have been
dealt with back in 1948 when Australia ratified the - the
convention, but they never legislated.

And then in 2002 they wanted to become a part of the

international law, and for them to be a part of the

international - they had to recognise genocide as an
offence.

VOICE (from body of Court): You've been committing genocide on
me since 1956 (indistinct words) - - -

UNCLE ROBRBIE: (Indistinct) they - they - they were forced to
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acknowledge genocide was an offence, but what they did
was apply this thing called 'the Attorney-General's fiat'
which basically prevented Aboriginal people prosecuting
people for genocide. And we - we see that the Crown is
responsible for all this mess, because when they first
colonised this land - well, initially, that was
Lieutenant Cook was given specific instructions to get
consent. Since that time - Cook never got consent - and
since that time everything in this country is invalid in
terms of law - everything. It's got no legal foundation.

If you - if you think consent's an issue, you know,
if that - what the Court thinks, if that's not an issue,
but I'm saying that if you haven't got consent, this is
an illegal occupation and your - your courts and your
laws are invalid.

EMERTON P: Yes. Uncle Robbie, you'll have a chance to address
the Court following Mr Brown's submissions, in reply to
any issues that are raised by him specifically.

UNCLE ROBBRIE: Okay.

EMERTON P: Mr Brown.

UNCLE ROBBIE: Thanks.

MR BROWN: As the Court pleases. In relation to grounds 1 to 7
and 9, in our written case, we've framed those as being
procedural in nature. That is, they no doubt raise some
very important matters. And Uncle Robbie makes some very
eloquent submissions about those matters. But what we
say 1s none of them go to the question of whether it's
reasonably arguable that the primary judge erred in
her Honour's decision about the exercise of power by the
senior registrar of the Magistrates' Court, not to issue

the charges. And so, on that basis, we say none of those
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grounds are sufficient to demonstrate the requisite error

in the primary judge's reasons.

EMERTON P: So you said one to seven and nine?

MR BROWN: And nine, yes. Turning to what we say are the

substantive grounds, so the first is ground 8, that is,
the failure to apply First Peoples Sovereign Law. And
what we say is, having regard to the proposed notice of
appeal or the grounds of the application, the substance
of this ground is that her Honour, the primary judge,
failed to find that First Peoples Sovereign Law
incorporated criminal offences of genocide and ecocide,
and also failed to find that First Peoples Sovereign Law
was capable of application in the circumstances of this
case. So, therefore, was a source of jurisdiction for
the Magistrates' Court and so the charges could be
issued.

Now, the first submission we make is, to the extent
that there's any question about the content of the First
Peoples Sovereign Law, that obviously doesn't arise in
this proceeding, because the first question is whether it
can be a source of law or source of jurisdiction for the
Magistrates' Court at all. So, that is, the question of
the application of First Peoples Sovereign Law is the
real question, and that does arise.

And what we say is that the - so the
Attorney-General's position is that, her Honour, the
primary judge, was right to find that it does not form
part of the criminal jurisdiction of the
Magistrates' Court because the limitations on that
jurisdiction are those that are found in the

Magistrates' Court Act. It's a court that's established
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VOICE

by the statute and its jurisdiction is conferred by that
statute, and there's nothing that would suggest that it
embraces, as a source of law for criminal charges,

First Peoples Sovereign Law.

In other words, when the principal or the
registrar - the senior registrar made his decision under
sl12(4) of the Criminal Procedure Act, the question was
whether the charges were known to law. And that, we say,
is synonymous with whether it was within the jurisdiction
of the court. So within the jurisdiction of the court,
capable of being prosecuted within the court. And as
I've already adverted to, because the Magistrates' Court
has a limited statutory jurisdiction, and we say that
limited statutory jurisdiction doesn't extend to
First Peoples Sovereign Law.

And so, for that reason, we say her Honour was
correct to find that that was not a source of law for the
charges that were proposed to be laid. And for that
reason, the senior registrar made the correct - or the
senior registrar's decision wasn't infected by
jurisdictional error.

Ground 10 concerns, in summary form, a failure to
find a common law offence of genocide, and then,
obviously, there's a connection with Division 268 of the
Commonwealth Criminal Code.

(from body of Court): Is this a kangaroo court? See
that kangaroo up there on that thing up there. Kangaroo

court.

EMERTON P: Yes. Mr Brown.

MR BROWN: So the question - the first question is whether

genocide is an offence known to law that fell within the
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law offence, then that might substantiate ground 8. 1In
other words, if the common law recognised First Peoples'
sovereign law, relevantly, then breach of it may

constitute an indictable offence. So, on one view, the

critical question is does the common law - - -

MR BROWN: Yes.
OSBORN JA: - - - recognise the offence.

MR BROWN: Yes. 1I'd agree with that, your Honour. So in

relation to this question, this is a question that has
been dealt with in some proceedings already, including
the Full Federal Court in Nulyarimma v Thompson, which is
in the authorities, and then in this Court in Thorpe v
Kennett. Nulyarimma - obviously the Full Federal Court
and intermediate Court of Appeal, this Court as a matter
of comity should follow the majority decision in that
case unless satisfied that it was plainly wrong. Now,

obviously the route by which - - -

EMERTON P: One of the judges held that it was a common law

offence.

MR BROWN: Yes. So, obviously the route to which this Court

might be satisfied that it was plainly wrong from is the
dissenting decision of Justice Merkel, and perhaps if

I can briefly go to that case. And I will start with the
dissenting decision of Justice Merkel because Justice
Merkel does set out a good explication of the way in
which the common law can, as i1t were, evolve or conform

to international law, and the question here being the
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peremptory norm at international law, the peremptory norm
that is, that genocide is an offence at international
law, to what extent and in what circumstances would the
common law draw that into its fold. I think it's at tab
12.

Now, if your Honours - if the Court goes to, in
particular, paragraphs 82 and following of Justice
Merkel's judgment, at the foot of paragraph 82 the Court

will see what his Honour said is:

That issue involves consideration of the
circumstances in which customary
international civil and criminal law can
become part of the municipal law of
Australia.

And so that's the question here. Then, over
paragraphs 83 and 84 his Honour summarises the differing
views as to how that can occur. So there's - your
Honours will see in paragraph 83 the doctrine of
incorporation. So the doctrine of incorporation, the
rules of international law, are automatically
incorporated into domestic law unless in conflict with a
domestic statute, and then (ii), 'The doctrine of
transformation', and under the doctrine of transformation
there's an additional step: international law only
becomes part of domestic law when accepted and adopted by
judicial decision. So that's what's called the common
law adoption approach or by legislation, the legislative
adoption approach.

And then what his Honour does over the succeeding -
or perhaps pausing there. Eighty-four, and what his

Honour says is:

The incorporation approach treats customary
international law, upon its proof as such
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and without more, as part of the common law
of England. The transformation theory
requires a further step; a rule of
international law only becomes a part of
English law when it is accepted and adopted
by judicial decision as such or by
legislation.

Then what his Honour does over the next number of
paragraphs is reviews the position - the equivalent
position in the United Kingdom, Canada and New Zealand,
and reaches the view at paragraph 122, having done that
survey, the comparative analysis of similar

jurisdictions, says at 122:

The difficulty with attempting to gain
assistance from the manner in which
customary international law forms part of
the municipal law of other nations is that
the position is usually governed by a number
of factors including the nation's particular
constitutional framework which may differ
from that applicable in Australia.

Then what his Honour - looking at Australia over the
next - your Honours will see above paragraph 123 his
Honour then looks at Australia and reaches the view that,
'"The common law adoption approach holds sway here over
the incorporation or legislative adoption approach'. And
particularly if I just refer to paragraph 126.

EMERTON P: So that's automatic adoption in the event that
there's no inconsistency.

MR BROWN: That's right. That's right. Well, save for - so
his Honour then sets out the approach that the Court
should take to determining whether it should be adopted,
and that's at paragraph 132.

EMERTON P: Right.

MR BROWN: And he sets out there's six rules, but in substance

rule 4 - rule 3 and rule 4:

A rule will be adopted or received into, and
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so a source of, domestic law if it is not
inconsistent with rules enacted by statute
or finally declared by the courts.

And at rule 4:

A rule of customary international law is to
be adopted and received unless it is
determined to be inconsistent with, and
therefore conflicts with, domestic law in
the sense explained above. In such
circumstances no effect can be given to it
without legislation.

And so then what his Honour then does is looks at
whether the customary international criminal law, the
offence of genocide, could be adopted as a crime under
domestic law by applying those principles, and
effectively what his Honour - the nub of it - what his
Honour finds at paragraph 162 is whether - he poses the

question:

The remaining issue i1s whether genocide is
not to be received into, and so become a
source of, domestic law as to do so would be
inconsistent with municipal law, the policy
of the common law or public policy -

- and ultimately determines that it would not be so
inconsistent.

At 181:

It would be anomalous for the Municipal
Courts not to continue their longstanding
role of recognising, by adoption, the
changes and developments in international
law.

And then 186:

For the foregoing reasons I am of the view
that the offence of genocide is an offence
under the common law of Australia.

And:

It is plain that genocide was a universal
crime under customary internation law at the
time of the events relied upon in the two
matters before the Court. It is unnecessary
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to consider the date upon which genocide
first became a universal crime under
international law.

So that, of course, your Honours, provides a
persuasive path of reasoning to determine that at common
law there would be such an offence as genocide.

Now - - -

EMERTON P: Yes, i1t does.

MR BROWN: The - - -

EMERTON P: That would be consistent, as I understand it, with
the - His Honour Justice Osborn's pointed out with the
law referred to in ground 8, our law.

MR BROWN: That's right. Would be consistent - yes, would it
harmonious with it.

EMERTON P: Yes.

MR BROWN: Yes, I agree with that. Now, the majority in that
case, commencing with Justice Wilcox at paragraph 20,

skipping over the first clause, what his Honour said is:

It's another thing to say that, without
legislation to that effect, such a person
may be put on trial for genocide before an
Australian court. If this were the
position, it would lead to the curious
result that an international obligation
incurred pursuant to customary law has
greater domestic consequence than an
obligation incurred, expressly and
voluntarily, by Australia signing and
ratifying an international convention.
Ratification of a convention does not
directly affect Australian domestic law
unless and until implementing legislation is
enacted.

So what his Honour, then, is drawing a distinction
between obligations incurred by convention versus
obligations under customary international law. And says,
well, it would be a curious result if the burden on the

common law was greater through customary international
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law than through Australia adopting obligations through
entering a convention. Then at paragraph 57 - sorry,

I withdraw that, paragraph 26. Paragraph 57 is the
judgment of Justice Whitlam. So paragraph 26, what his

Honour says is:

Perhaps this is only another way of saying
that domestic courts face a policy issue in
deciding whether to recognise and enforce a
rule of international law. If there is a
policy issue, I have no doubt it should be
resolved in a criminal case by declining the
absence of legislation to enforce the
international norms. As Shearer pointed
out, in the realm of criminal law, the
strong presumption nullum crimen sine lege,
(there is no crime unless expressly created
by law) applies. In the case of serious
criminal conduct, ground rules are needed.
Which courts are to be to have jurisdiction
to try the accused person? What proceedings
will govern the trial? What punishment may
be imposed? These matters need to be
resolved before a person is put on trial for
an offence as horrendous as genocide.

EMERTON P: There are a lot of common law offences.

MR BROWN: There are. And of course, within the expansive
jurisdiction of this Court, they can be tried by this
Court. What his Honour did - that was a way of
buttressing the view that it would be a curious result if
Australia can enter as a nation, a convention, and obtain
or undertake obligations under the Convention but a
greater result would be obtained just simply through
customary international law than the voluntary assumption
of obligations.

OSBORN JA: Perhaps a more fundamental problem is that the
convention may lead to different procedures and different
penalties and different jurisdictions.

MR BROWN: Yes.

OSBORN JA: So the obligation on Australia is to join in to the
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- the obligation on Australia's part is, in effect, to
implement an effective system that gives the courts power
to deal with genocide.

MR BROWN: Yes.

OSBORN JA: But it doesn't, of itself, create a system which
provides for procedures. So, for instance, if you're
charged for genocide in France or the ICC, different
procedures are adopted from that charge in Australia.

MR BROWN: Yes.

OSBORN JA: And more fundamentally, there are gquestions of
penalty, which one would expect to be regulated.

MR BROWN: Yes.

OSBORN JA: In other words, if it is the most serious crime in
the book, one would expect that would be made clear.

MR BROWN: Yes. In my submission, your Honour, those
considerations are in part what was motivating Justice
Wilcox in paragraph 26.

EMERTON P: That is effectively what's been said, isn't it?

MR BROWN: Yes. That level of uncertainty tells against the
adoption of customary norms into the common law. And
that for a crime of this nature, what would be expected
or what the limiting factor is, it requires Australia to
first accept the obligation and to respond to the
obligation through legislation. And his Honour, then, in
the following paragraph is buttressed in that by
reference to Justice Brennan's judgment in Polyukhovich.

At the foot of paragraph 27, his Honour says:

On the following page, Brennan J said, 'When
municipal law adopts the international law
definition of a crime as the municipal law
definition of the crime, the jurisdiction
recognised in applying the municipal law is
recognised as an appropriate means of
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exercising universal jurisdiction under
international law.

Paragraph 28, plainly, his Honour had in mind
adoption by legislation. So it's plain Justice Wilcox
and Justice Merkel have approached this through different
philosophical lenses, and Justice Wilcox is of the view
that adoption by legislation is the route by which a
criminal obligation or criminal - a crime of this nature

can be brought within the confines of Australian law.

EMERTON P: What's His Honour Justice Brennan talking about?

They're municipal or adopting the international law

definition.

MR BROWN: Yes.

EMERTON P: Is his Honour talking about adoption in the sense

canvassed by Justice Merkel?

MR BROWN: Yes.
EMERTON P: Or by legislation?

MR BROWN: Well, it's Delphic. What Justice Wilcox says is it

was a reference to by legislation. Polyukhovich, if my
memory serves me correctly, was war crimes.

EMERTON P: That was war crimes. They were war crimes, yes.

MR BROWN: Under legislation in Australia in accordance with

the external affairs power because Australia had entered
into a relevant convention. Justic Whitlam doesn't
elaborate extensively on the basis, but says at paragraph
- at the foot of paragraph 57, poses the question, 'Thus,
the threshold question on the application for the order
nisi was, "Is genocide such a common law offence"'?

EMERTON P: Sorry, where are you reading from?

MR BROWN: The foot of paragraph 56 in Justice Whitlam's

judgment.
EMERTON P: Yes.
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MR BROWN: So poses the question, and then about halfway

through the paragraph:

The courts of states and territories can
have no authority for themselves to
prescribe conduct as criminal under the
common law simply because it's now become
recognised as an international crime within
the status of jus cogens under customary
international law.

In any event, then what his Honour then draws
attention to is the difficulties in Australia of such an

approach because of the co-jurisdictions.

Queensland, Western Australia, Tasmania and
Northern Territory. It would be absurd if
the common law countenance the selective
exercise by municipal courts of a universal
jurisdiction under international law.

So we say the correct approach is that explicated by

Justice Wilcox, that is for the common law in Australia
to adopt a crime of this nature, it requires legislative
adoption. And of course, that has been done in the

Commonwealth Criminal Code, which I'll come to.

Pausing there, I briefly diverted to the decision of

Justice Warren in Thorpe v Kennett, and essentially what
Justice Warren said is - without great analysis, but the
relevant parts are paragraphs 43 and 44 — genocide was
not recognised or incorporated as a criminal offence in
the law of Victoria. Before it could constitute part of
the criminal law in the state of Victoria, it would need
the legislature to enact specific legislation. So
embracing the legislative enactment incorporation
framework.

Now, there has been, as I adverted to, legislative
enactment. And that's the Commonwealth Criminal Code.

Chapter 8, offences against humanity and related
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offences. Division 268 and sub-division B, genocide.

And there are important aspects of this from the
Attorney-General's perspective. One is it is legislative
enactment. And two, for reasons I'll come to, we say
even 1f there was a common law offence of genocide, it is
displaced by this legislative enactment by the
Commonwealth.

OSBORN JA: Well, Justice Richards did not accept the second
proposition, did she?

MR BROWN: No.

EMERTON P: Have you filed a notice of contention in relation
to this issue?

MR BROWN: No, we didn't. We didn't.

EMERTON P: Do you now seek to support the decision below in
this way, by arguing her Honour was wrong in that
respect?

MR BROWN: Right in the decision but wrong in this respect.

I think, your Honour, technically it does require a
notice of contention.

VOICE (from body of court): Can't hear. Speak louder, please.

MR BROWN: By arguing that her Honour was wrong but right in
the result, right for a different reason, we, I think as
a matter of formality, would require a notice of
contention.

EMERTON P: Yes. A notice of contention, Uncle Robbie, 1is
where the party that wants to uphold the decision that's
being appealed finds a reason other than the reason the
judge has given for upholding that. And in this case
what's said is, I don't know whether you recall, but the
judge, Justice Richards, did not accept one of the

submissions that was made by the Crown to the effect that
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Division 268 was exhaustive, that that's the only way
that - 'The Attorney-General submitted' - I'm looking at

paragraph 54 of her Honour's Jjudgment,

The Attorney-General submitted that Division
268 is a complete codification of the
criminal law of genocide in Australia that
leaves no room for the existence of an
offence of genocide at common law. I am not
sure that is correct.

Now, Mr Brown now takes issue with that last
statement, 'I'm not sure that that is correct'. He
wishes to press the point that the enactment of Division
268 of the Criminal Code is a complete codification and
support her Honour's decision on that basis.

MR BROWN: Yes. I'm grateful to Mr Crock. Her Honour

expressly doesn't decide the point. So on that basis,
we - - -

EMERTON P: 'T'm not sure'.

MR BROWN: Yes. Her Honour says it's unnecessary to decide

that question.

EMERTON P: Yes. All right.

MR BROWN: So doesn't decide the question, simply poses the
argument or poses the proposition that she wasn't
persuaded. Her Honour wasn't (indistinct) right with the
argument, but didn't need to decide it because of her
Honour's conclusion about the common law.

EMERTON P: But you're now suggesting this Court should decide
that it's a complete codification.

MR BROWN: We're suggesting that an answer to the problem is
not that it's a complete codification, but that through s
109 of the Constitution, if there were to be a common law
offence, it is displaced by the Division 268

codification.
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EMERTON P: All right.

MR BROWN: Excuse me, your Honour. I'm getting myself into all
sorts of trouble here, your Honour. It's actually not a
s109 issue. 1It's because it's the common law, so it's
displacement of the common law through an exercise of
power.

EMERTON P: Not two competing statutes.

MR BROWN: Yes. There's not two competing statutes. It's
simply there's the common law that is displaced by an
exercise of power by the Commonwealth.

EMERTON P: And we'd need in either event to look at the terms
of 268, wouldn't we, to see whether - - -

MR BROWN: Yes.

EMERTON P: - - - there was an implied intention to displace
any other law?

MR BROWN: Well, we - - -

EMERTON P: And her Honour points to the fact that there's a
saving provision.

MR BROWN: Yes. But we say what the saving provision is - to
use 109 as an analogy, not that this is a 109 issue, but
this is an intention by the Commonwealth Parliament not
to cover the field. So it's saying we're not covering
the field for associated offences, so the facts that
might give rise to other offences, for example, but it
doesn't deal with - what that s 268.120 doesn't deal with
is a direct conflict between legal obligations. If
there's a direct conflict, then the Commonwealth
enactment must prevail over the common law in Victoria.

And so that statement of intention not to cover the
field doesn't really address that circumstance of the

direct conflict. And we say the direct conflict is
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brought about because the codification in subdivision B,
setting out effectively the five offences, is the same as
that that's found in international law under the Rome
Statute and the Genocide Convention. So that in itself
doesn't necessarily mean that there'd be a conflict. The
two laws could operate harmoniously.

But the problem is the gateway that's erected by
268.121 would then conflict because the Commonwealth
Parliament through its enactment said the only way you
can prosecute this offence is with the Attorney-General's
written consent. So we say that brings about the
inconsistency between the Commonwealth legislation and
the common law if there were a common law offence in the
same terms as is found in Division 268 of the
Commonwealth Code.

EMERTON P: Yes.

MR BROWN: Perhaps another way of putting it, your Honour, is
there's a necessary implication, particularly through
268.121 - - -

EMERTON P: By reason of the fiat?

MR BROWN: Yes. That it is a complete codification of what
might have been a pre-existing offense of genocide at
international law or at common law. And we say that then
displaces or negates anything that might exist at common
law within the common law of Victoria. So in answer to
the question is there a common law offence, we say
there's not, for the reasons given by the majority in
Nulyarimma.

If there is, for the reasons given by Justice Merkel
in Nulyarimma, that's been now displaced through the

Commonwealth exercise of power. And so either way, no
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offence for which that could attract the Magistrates'
Court's jurisdiction, and the registrar was correct to
refuse to issue the charges and her Honour was correct to
find that the registrar was correct.

ORR JA: Mr Brown, before you move on, can I come back to the
notice of contention point?

MR BROWN: Yes.

ORR JA: Your position is that this is a point that was not
decided by the judge below.

MR BROWN: Yes.

ORR JA: Why does Rule 64.32 still not require a notice of
contention for you to run this point in this Court?
You're proposing to contend that the decision should be
affirmed on a ground of fact or law which was not
decided.

MR BROWN: I'll just have a look at the rule, your Honour.

ORR JA: 64.32(1).

MR BROWN: 32(1). Yes, your Honour. Accept that.

ORR JA: That you require a notice of contention?

MR BROWN: Prior notice of contention. We'd seek leave to file
one after the conclusion of the proceeding today, to rely
on this argument. The argument was set out in our
written case, so it's not a new argument that we're
raising for the first time today. It's been
foreshadowed. We should have filed a notice of
contention. I accept that.

EMERTON P: It was what you argued below.

MR BROWN: It was what we argued below, yes.

EMERTON P: Yes. We'll give you leave to file a notice of
contention.

MR BROWN: I'm grateful to the Court. And I apologise. That
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is my oversight. The final substantive ground is
ground 11, and that is - - -

EMERTON P: You didn't deal with that in your written
submission, from memory, other than to say it hadn't been
raised below.

MR BROWN: Yes, that's right. But we will say something about
it.

EMERTON P: I would appreciate it if you would say something
about it other than - - -

MR BROWN: Yes. No, no. That was - - -

EMERTON P: - - - that it's precluded because not argued below.

MR BROWN: We're not at all prejudiced, and we can respond to
it. So this is that division - the argument effectively
is that 268 of the Criminal Code should be construed in
accordance with s10 of the Racial Discrimination Act, the
Commonwealth Racial Discrimination Act. So s10 of the

Racial Discrimination Act:

If, by reason of, or of a provision of, a
law of the Commonwealth or of a State or
Territory, persons of a particular race,
colour or national or ethnic origin do not
enjoy a right that is enjoyed by persons of
another race, colour or national or ethnic
origin, or enjoy a right to a more limited
extent,

The balance of that provision I can leave aside,
because the question here is, is there a right created by
s268 to which s10 of the Racial Discrimination Act would
attach, and we say there's no right that's created. We,
of course, accept that a breach of s10(l1) - or, sorry,
the inquiry that's required by s10(1) goes to the
substance and practical operation of the law. And to the
extent that there's any rights created by Division 268,

it's a right that's conferred on the Commonwealth
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Attorney-General.

And so to the extent that there's any limiting
factors on that right or the way it can be enjoyed, it is
by virtue of public office. So therefore, it doesn't
engage the factors that are set out in s10(1) of the
Racial Discrimination Act. That is, the operation of the
provision isn't limited, in substance or effect, by race,
colour, national or ethnic origin.

EMERTON P: I think the argument is that the only people
affected by genocide in this country are Aboriginal
people, and they're unable to prosecute it because of the
gateway of the fiat.

MR BROWN: Yes.

EMERTON P: So the fiat has an effect on the only people
affected by genocide such that it precludes them from
bringing a proceeding themselves.

MR BROWN: Well, the first point I would say about that is
Division 68[sic] isn't just concerned with genocide in
Australia. 1It's to embrace the international law of the
crime against humanity, the crime of genocide. So that
itself is a - there's a false premise to that proposition
because it isn't - I accept that in Australia, that
argument could be made, but the law itself applies to
genocide wherever it might be perpetrated. But in any
event, the limitation is not a limitation that applies to
Aboriginal people. It's a limitation that applies to
everyone by virtue of public office, not by virtue of
race.

OSBORN JA: Well, if you hypothesise the Pinochet type
situation - - -

MR BROWN: Beg your pardon?
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OSBORN JA: If you hypothesise the Pinochet type of case - - -

MR BROWN: Yes.

OSBORN JA: - - - in a criminal jurisdiction, we have people
come before us who have suffered genocidal experiences in
the Horn of Africa or in the Middle East or in Sri Lanka.

MR BROWN: Yes.

OSBORN JA: And on one view, it would not be open to the
Attorney to refuse a fiat in respect to someone who had
plainly been responsible for genocide in a location such
as those I've mentioned on the basis of race.

MR BROWN: Yes.

OSBORN JA: So in that sense, the racial discrimination
legislation could inform the grant of the fiat and could
inform the way the discretion was to be exercised. 1In
other words, you can't distinguish between cases on the
basis of the race of the victim.

MR BROWN: No, except that that would be something that would
be determined on judicial review if the Attorney were to
make a decision in that way.

OSBORN JA: Yes.

MR BROWN: But I think that's a different proposition to the
question that's arisen in this proceeding.

OSBORN JA: It is. Yes. But it does give operation to the Act
that's relied on for the purpose of this ground.

MR BROWN: Yes. Well, the exact route by which you would get
there on judicial review, it might be buttressed by the
Racial Discrimination Act, it might be when looking at
the statute book as a whole, it's simply an irrelevant
consideration. So the power's being conditioned in a way
that's not - so the exercise of the power, there's been a

self-conditioning imposed by the Attorney-General that's
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not permissible when their statute book's construed as a
whole. In any event, that's a completely separate
qguestion.

OSBORN JA: Yes.

MR BROWN: That's all we would say on ground 11. As the Court
pleases.

EMERTON P: Yes.

MR BROWN: They're the submissions on behalf of the second
respondent.

EMERTON P: They're the submissions. Yes. Thank you,

Mr Brown.

MR BROWN: As your Honour pleases.

EMERTON P: Uncle Robbie, would you like to reply?

UNCLE ROBBIE: The 1948 UN Convention, which was ratified by
Australia in 1949, if they had adopted that in full at
that time, would it have prevented the genocide of
Aboriginal people? It goes back to that point, you know,
when genocide was considered to be a universal peremptory
norm of international law. If it had have been adopted
by the courts in this country, it would have prevented
the genocide that's going on today. The fiat is further
evidence of that failure to prevent genocide of our
people.

EMERTON P: Sorry, the fiat is further evidence?

UNCLE ROBBIE: The fiat, the Attorney-General's fiat.

EMERTON P: Yes. Is further evidence of what, I'm sorry?

UNCLE ROBBIE: Of failing to prevent genocide.

EMERTON P: Yes. All right.

UNCLE ROBBIE: A way and a means of avoiding prosecution,
particularly in terms of Aboriginal people, because,

like, it only applies to Aboriginal people, this fiat,
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basically. We're the ones suffering genocide in this
country. And I don't think there's ever been an
Aboriginal Attorney-General, although Michelle Rowland
might be Aboriginal, but - so that's - that's been the
problem.

Also, this new legislation overrules the courts in
this country, and - and so does the idea of a treaty.
You know, why are we talking about having a treaty in
this country? One might think then, there was a war in
this country? Why would we be having a treaty? That's
not fully explained. So there's a thing called the
Treaty Act of 2025. And you'd think that the
Attorney-General Kilkenny, the state government
Attorney-General Kilkenny, should be consulting with
Aboriginal people in regards to this. That hasn't
happened.

The other thing is Gellung Warl, which means point
of the spear, Aboriginal law, what does that say about
all of this? I think that's going to be a question
they're going to be asking. You know, this is not going
to go away. I think this - what we're doing is going to
provide a basis of this argument. It seemed to me that
it was a flimsy sort of response to those grounds. It
didn't counter that - what we were saying there, it
seems. Australia's got away with genocide of Aboriginal
people since they arrived here, non-Aboriginal people.

And despite these - you know, the - the UN
Convention 1949, they ratified but they never legislated
against the crime. They're done on that - on that front.
They've failed. Totally failed to prevent - that's the

crime there. They've failed to prevent genocide,
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knowingly. And they've failed to punish anyone for it,
for Aboriginal genocide in this country. As far as I'm
concerned, Australia breaches everything defined as
genocide according to that UN convention. There's no
doubt about it, if you have a look at it.

UNIDENTIFIED SPEAKER: Article 17.

UNCLE ROBBIE: Yes. I think Gellung Warl has - is gonna - you
know, if they're up to it, they're going to bring this -
this to task, this issue, surely. These are the issues.
Now, people should understand why they're having a
treaty. The other thing is Article 17, issues of
admissibility.

EMERTON P: Article 17 from where, sorry?

UNCLE ROBBIE: Of the - the - International Criminal Court
Statute.

VOICE (from body of court): (Indistinct words.)

UNCLE ROBBIE: They relate to Australia's - - -

EMERTON P: I'm sorry. I'll just ask you to wait till the
gentleman's sat down and we - all right. Because I can't
hear you, Uncle Robbie.

UNCLE ROBBIE: Yes. Okay.

EMERTON P: I'm being prevented from hearing you.

UNCLE ROBBIE: Article - Article 17 of the International
Criminal Court Statute around the issue of unwilling and
unable, the prosecutor of the ICC - the ICC,
International Criminal Court, has jurisdiction according
to Article 17 of that Rome Statute 268. I don't think
Australia's got a leg to stand on, ethically, morally,
legally, on this issue. And as Gellung Warl, the point
of the spear, develops, I'm pretty sure that they're

gonna be asking these questions.
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And it makes sense, us having a treaty only
260 years after the Crown was - gave specific
instructions to their - their agent, Lieutenant Cook, to
get consent. You know, it's looking pretty bad for this
country in terms of a court case in a - in a court that's
not made up of non-Aboriginal people. So, you know,
that's why the - where the idea of bias and racism comes
into the whole process. You know, we're not having a say
in this process. And I think it's important that we do
get to the International Criminal Court. But at the same
time, we're exhausting the potential domestic remedy
here. It's - it's - I know - - -

EMERTON P: Yes, we understand that.

UNCLE ROBBIE: So I think that we've done that. Maybe there's
a High Court next. So what you say in this Court - - -

EMERTON P: All right.

UNCLE ROBBIE: - - - may or may not be used against you.

EMERTON P: Well, we're going to reserve our decision today,
and we will be handing it down when we've given the
matter proper consideration and written the detailed
reasons that this Court provides in circumstances like
these, and you can then decide whether you want to take
it further.

VOICE (from body of court): And meanwhile, the genocide
continues every day, every night.

UNCLE ROBBIE: Yep.

EMERTON P: Well, our Jjob is to hear the arguments and make a
decision based on the applications that have been brought
before us, and that's what we propose to do.

UNCLE ROBBIE: Thank you for that. And - but don't you think

it's - the time has come on this issue? You know, 1949,
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EMERTON P: Well, as I said, we will do what we are empowered
to do and required to do as a matter of duty.

VOICE (from body of court): And that's meet us on Country and
meet us in respect to our Law (indistinct).

EMERTON P: And that is, consider the arguments that have been
put before us today and rule on them and provide reasons.
Is there anything further?

UNCLE ROBBIE: And we'll continue to refine those arguments to
you. And thanks for your time today.

EMERTON P: Thank you. As I said, the Court will reserve its
decision. Can I thank parties for their helpful

submissions today. Adjourn the Court, please.
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