
NOTICE OF FILING  
 

Details of Filing 

 
Document Lodged: Outline of Submissions 

Court of Filing FEDERAL COURT OF AUSTRALIA (FCA) 

Date of Lodgment: 17/05/2024 9:09:13 AM AEST 

Date Accepted for Filing: 17/05/2024 9:43:28 AM AEST 

File Number: VID388/2024 

File Title: ROBBIE THORPE v OLIVIA BALL & ORS 

Registry: VICTORIA REGISTRY - FEDERAL COURT OF AUSTRALIA 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

     Registrar 

 

Important Information 

 
This Notice has been inserted as the first page of the document which has been accepted for electronic filing. It is 

now taken to be part of that document for the purposes of the proceeding in the Court and contains important 

information for all parties to that proceeding. It must be included in the document served on each of those 

parties.  

 

The date of the filing of the document is determined pursuant to the Court’s Rules. 

 



Federal Court of Australia   
District Registry: Victoria   
Division: General  No: VID388/2024 

 

ROBBIE THORPE 
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OLIVIA BALL & ORS  

Prospective Respondents 
 

OUTLINE OF SUBMISSIONS OF TWELFTH AND THIRTEENTH PROSPECTIVE 
RESPONDENTS 

1. These are submissions of the Twelfth Prospective Respondent (the Hon Natalie Hutchins 

MP, Minister for First Peoples and Treaty) and the Thirteenth Prospective Respondent 

(the Hon Jacinta Allan, Premier), in response to an application under rule 7.01 of the 

Federal Court Rules 2011 (Cth) of Mr Thorpe.  

2. Mr Thorpe’s application seeks three orders.  So far as the Twelfth and Thirteenth 

Prospective Respondents are concerned, the relief sought against is expressed in Order 2 

of the application in the following terms: 

2.  An order preserving Camp Sovereignty to the said eleven proposed respondents and 
additional twelfth proposed respondent, Minister for Treaty and First Peoples Natalie 
Hutchings, and additional thirteenth proposed respondents Premier Jacinta Allan. 

3. The Twelfth and Thirteenth Prospective Respondents submit: 

(1) No fact or matter in the Prospective Applicant’s materials shows any involvement 

by the Twelfth and Thirteenth Prospective Respondents in the events which have 

prompted the application for pre-issue relief.  The Twelfth and Thirteenth 

Prospective Respondents are strangers to the application for pre-issue relief. 

(2) No necessity has been established for an order in terms of proposed Order 2, 

pending the filing of the intended proceeding.  The Twelfth and Thirteenth 

Prospective Respondents understand from the affidavit of Dean Lee Robertson, 

filed on behalf of the First to Eleventh Prospective Respondents, that all property 

removed from the site has been returned to the Prospective Applicant.  There is 

thus no property in issue that needs to be preserved. 
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(3) To the extent that the basis for the proposed order 2 is rule 7.01(1)(b)(i), it is too 

wide, in that (even if there were property requiring to be preserved) it is capable of 

referring to something more than property in issue.  To the extent that it is in the 

nature of a mandatory injunction, it is seeking an injunction where no prima facie 

case has been established; moreover, it is uncertain and too wide – it seeks to 

require the relevant proposed respondents to perform acts of an undetermined 

nature and without pointing to any relevant legal authority of those respondents. 

(4) The Prospective Applicant has not demonstrated the urgency required to found an 

order under r 7.01. 

(5) The Prospective Applicant has not demonstrated that the intended proceeding is 

within the jurisdiction of the Court such as to justify the relief under r 7.01.  Should 

it be necessary, this can be expanded on. 

Relief under r 7.01 – general principles 

4. In Village Roadshow Corp Ltd v Sheehan (1987) 17 FCR 324, 325-5, the Court observed 

that it is “a misuse of the Court’s process to seek urgent relief where no effort has been 

made to secure the same result by negotiation or agreement between the parties”; one 

should not seek such relief, or “join parties who have nothing to do with the dispute, 

unless the anticipated respondent has indicated on request that there will be no 

withholding of otherwise intended action without judicial order or intervention.”  The 

Twelfth and Thirteenth Respondents have nothing to do with the Prospective Applicant’s 

dispute. 

5. In addition to showing that there is ‘urgency”, when dealing with an urgent application 

under rule 7.01 for injunctive relief, the usual principles applying to the grant of 

interlocutory injunctive relief apply: the Court must be satisfied that the applicant for the 

injunction has shown that there is a prima facie case such that, if the evidence remains 

the same, there is a probability that the applicant will succeed; and second, that the 

balance of convenience favours the grant of the interlocutory injunction.1   

                                                 
1  AZU19 v Commonwealth [2022] FCA 1495 (Kenny J), applying the test for interlocutory injunctive relief 

in Samsung Electronics Co Ltd v Apple Inc (2011) 217 FCR 238 (Dowsett, Foster and Yates JJ).  
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Relief under r 7.01(b)(i) – ‘preservation of property’ 

6. An order for the preservation of property invokes rule 7.01(1)(b)(i).  Such an order is “an 

order that ought to be made only for the purpose of preserving the property [that is the 

subject matter of dispute] until the issues involved in the cause can be determined”: 

Johnson v Tobacco Leaf Marketing Board.2  Whether that order is or is not granted “must 

depend on the special circumstances of the case”.3   

7. “If the order is sought in a form which involves consequences beyond the achievement 

of [the purpose of preserving the property pending determination of issues in respect of 

it] and which cannot be reversed, that is a consideration, if not precluding, at all events 

operating against the making of the order.”4   

8. Further, a preservation order which in effect grants final relief will be refused.5 

Conclusion 

9. The Twelfth and Thirteenth Prospective Respondents respectfully submit that the 

application for pre-issue relief be dismissed so far as it concerns them.  

 

Dated:  17 May 2024 
 

P G WILLIS 

L E HILLY 

Counsel for the Twelfth and Thirteenth Prospective Respondents 

 

 

                                                 
2  [1967] VR 427, 434 (Gowans J) (Johnson). 
3  Ibid, 433, citing Smith v Peters (1875) LR 20 Eq 511, 513 (Jessel MR) 
4  Johnson [1967] VR 427, 434. 
5  Ibid 434—5. 


