25

37

38

39

(2) The jurisdiction given by subsection (1) is additional to any other
jurisdiction given to the Court with respect to a criminal proceeding by
or under any Act other than this Act.

The Magistrates” Court has like jurisdiction with respect to persons who are charged
with offences against Commonwealth law.15 Uncle Robbie did not suggest that any
statute conferred jurisdiction on the Magistrates’ Court to hear and determine offences

under First Peoples’ law.

As the Attorney-General submitted, there is nothing in s 25 of the Magistrates” Court
Act, or any other statutory provision, that expressly or by implication confers
jurisdiction on the Magistrates’ Court to deal with criminal offences under the
sovereign law of Australia’s First Peoples. To the extent that the charge-sheet relied
on the First Peoples’ sovereign laws, it was incapable of engaging the jurisdiction of
the Magistrates” Court. The senior registrar was therefore correct to conclude that the
sovereign law of First Peoples was not a proper source of law for the proposed

prosecution.

It is therefore not necessary for me to consider or determine the extent to which First
Peoples’ laws are recognised by the common law of Australia, or whether and in what

way those laws recognise crimes of genocide, cultural genocide, or ecocide.

Common law

40

On 11 December 1946, the General Assembly of the United Nations resolved that
genocide is a crime under international law, contrary to the spirit and aims of the
United Nations and condemned by the civilised world.’6 This is reflected in the
Convention on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention), in which the Contracting Parties confirm that genocide is a crime under

international law, which they undertake to prevent and punish.1?” Genocide is defined

15
16
17

Judiciary Act 1903 (Cth), s 68(2).

The Crime of Genocide, GA Res 96(I) (11 December 1946, adopted 11 December 1946).
Convention on the Prevention and Punishment of the Crime of Genocide, opened for signature 9 December
1948, 78 UNTS 277 (entered into force 12 January 1951) art 1 (Genocide Convention). .
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41

42

43

in art II of the Genocide Convention:

In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

() Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

The Contracting Parties agreed that persons committing genocide should be
punished.®  They undertook to enact, in accordance with their respective
constitutions, the necessary legislation to give effect to the provisions of the Genocide
Convention and, in particular, to provide effective penalties for persons guilty of

genocide.??

Australia is a party to the Genocide Convention. Its ratification was approved by the
Commonwealth Parliament in 1949, with the enactment of the Genocide Convention Act
1949 (Cth). However, for more than fifty years Australia did not enact legislation to
give effect to the provisions of the Genocide Convention. In that vacuum, it was
argued in several cases that the international crime of genocide had been incorporated

into the common law of Australia.

The most significant of these cases was Nulyarimma v Thompson,? in which the
appellants sought an order requiring the registrar of the Magistrates Court of the
Australian Capital Territory to issue warrants for the arrest of four members of the
Commonwealth Parliament, in relation to acts of genocide alleged to have been

committed in connection with the enactment of the Native Title Amendment Act 1998

18
19
20

Genocide Convention, art [V.

Genocide Convention, art V.

(1999) 96 FCR 153 (Nulyarimma). Uncle Robbie was one of the appellants, along with Wadjularbinna
Nulyarimma, Isobel Coe, and Billy Craigie. The members of parliament who they wished to charge
with genocide were Prime Minister John Howard, Deputy Prime Minister Tim Fischer, Senator Brian
Harradine, and Pauline Hanson, a member of the House of Representatives. @ /

Thorpe v Magistrates” Court of Victoria 12 JUDGMENT



(Cth). The appellants had been unsuccessful at first instance, although they received
a sympathetic hearing from Crispin ] of the Supreme Court of the Australian Capital

Territory.2l They appealed to the Full Court of the Federal Court.

44  Justice Wilcox accepted that the prohibition of genocide is a peremptory norm of
customary international law, which pre-existed and is independent of the Genocide
Convention. His Honour also accepted that each nation State has an obligation
imposed by customary international law to extradite or prosecute any person within
its territory who appears to have committed an act of genocide.22 However, Wilcox J
held that ratification of the Genocide Convention did not directly affect Australian
domestic law unless and until legislation is enacted.2? His Honour rejected the
proposition that the common law enabled an international norm to be enforced by a

criminal prosecution in a domestic court, in the absence of legislation.24

45 Justice Whitlam also concluded that genocide was not an offence in respect of which
an information could be laid under the Magistrates Court Act 1930 (ACT), and that the
registrar had no authority to issue the process requested.?> His Honour held that the
universal jurisdiction of states to punish contraventions of peremptory international
norms did not, of itself, provide a source of jurisdiction for municipal courts to try
international crimes.?6 He also rejected the idea that ‘the common law countenanced
the selective exercise by municipal courts of a universal jurisdiction under

international law’.27

46 Justice Merkel agreed in the result, but for different reasons. His Honour was of the

view that the offence of genocide is an offence under the common law of Australia.?

2 Re Thompson; Ex parte Nulyarimma (1998) 136 ACTR 9.
22 Nulyarimma, [18] (Wilcox J).

3 Nulyarimma, [20] (Wilcox J).

4 Nulyarimma, [22], [26] (Wilcox J).

2 Nulyarimma, [58] (Whitlam J).

2 Nulyarimma, [49] (Whitlam J).

z Nulyarimma, [57] (Whitlam J).

28 Nulyarimma, [186] (Merkel J). @
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47

48

The view of the majority in Nulyarimma was applied in Victoria in Thorpe v Kennett.2
Justice Warren declined to regard genocide as incorporated as a criminal offence in
Victoria, holding that this would require the legislature to enact specific legislation to
that effect.30 Her Honour concluded that the criminal law in this State does not

recognise a crime of genocide, either at common law or under the Crimes Act 1958

(Cth).31

There have been three significant developments since the decisions in Nulyarimma and

Thorpe v Kennett:

(@  InJuly 2002, the Rome Statute of the International Criminal Court entered into
force.®2 The Rome Statute is an international treaty establishing the
International Criminal Court (ICC), with jurisdiction ‘limited to the most
serious crimes of concern to the international community as a whole’,
specifically the crime of genocide, crimes against humanity, war crimes, and
the crime of aggression.3® Genocide is defined in the Rome Statute in the same
terms as in the Genocide Convention.3¢ Australia was one of the original

signatories to the Rome Statute.

(b) At the same time, the Commonwealth Parliament enacted the International
Criminal Court (Consequential Amendments) Act 2002 (Cth), which inserted
div 268 into the Criminal Code. Division 268 creates offences of genocide,
crimes agéinst humanity, and war crimes, and makes comprehensive provision
for the prosecution of those offences in Australian courts.3 Section 268.1(2)

expresses Parliament’s intention that the jurisdiction of the ICC is to be

29

30
31
32

33
34
35

[1999] VSC 442 (Thorpe v Kennett). The case concerned an attempt by Uncle Robbie to prosecute the
then Premier of Victoria for ‘the universal criminal offence of genocide’. The charge and summons
were accepted by the registrar of the Magistrates’ Court but dismissed by the Chief Magistrate for want
of jurisdiction on the basis that the offence of genocide did not form a part of domestic law.

Thorpe v Kennett, [43].

Thorpe v Kennett, [44], [46].

Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187 UNTS 90
(entered into force 1 July 2002).

Rome Statute, art 5.

Rome Statute, art 6.

International Criminal Court (Consequential Amendments) Act 2002 (Cth), sch 1, sub-divs B (genocide), C
(crimes against humanity), D-H (war crimes). )
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complementary to the jurisdiction of Australia with respect to offences created
by div 268 that are also crimes within the jurisdiction of the ICC. Division 268

commenced operation on 26 September 2002.

() More recently, in September 2022, Australia intervened in the genocide
proceedings brought by Ukraine against the Russian Federation in the
International Court of Justice (ICJ). Its initial declaration of intervention
addressed issues of construction of the Genocide Convention relevant to both
jurisdiction and merits.3¢ An adjusted declaration submitted in August 2024

focuses on construction questions relevant to the merits.37

Submissions

49

50

51

Uncle Robbie submitted that the Court should revisit the earlier cases and hold that
the Genocide Convention has been part of the common law of Victoria, at least since
the Rome Statute entered into force in July 2002. Alternatively, he invited the Court
to hold that the common law has included the Genocide Convention since Australia’s

intervention in the ICJ proceeding between Ukraine and the Russian Federation.

The Attorney-General said that it was unnecessary to decide when or if any
international crime of genocide was incorporated into the common law of Australia,
because crimes of genocide now exist under Commonwealth law. Since 2002, the law
of genocide has been codified in div 268 of the Criminal Code, leaving no scope for
any common law offence of genocide to coexist with div 268. The Attorney-General
pointed out that the statutory offences of genocide in sub-div B of div 268 are wholly

coextensive with the international crimes of genocide under the Genocide Convention.

For completeness, the Attorney-General submitted that Thorpe v Kennett was correctly

decided and should be followed in this case. She said that Warren ] was correct to

36

37

‘Declaration of Intervention of the Government of Australia’, Allegations of Genocide under the Convention
on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation), International
Court of Justice, General List No 182, 30, September 2022.

‘Declaration of Intervention of the Government of Australia (adjusted)’, Allegations of Genocide under the
Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation),
International Court of Justice, General List No 182, 1 August 2024. C'C/:’\'
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30

hold that the only way in which an offence of genocide could constitute part of the
criminal law of the State of Victoria was by specific legislation — which is exactly what

occurred with the enactment of div 268 of the Criminal Code.

Consideration

52

53

54

55

As a single judge of the Supreme Court of Victoria, I am bound to follow Nulyarimma
and Thorpe v Kennett unless there is some compelling reason to depart from them.% [
was not persuaded that there is any such reason. The analysis of the majority in
Nulyarimma and of Warren ] in Thorpe v Kennett is not affected by Australia’s
ratification of the Rome Statute, or its intervention in the ICJ proceeding between
Ukraine and the Russian Federation. Aside from noting those two events, Uncle

Robbie did not explain why they warranted a reconsideration of the earlier cases.

Genocide is a crime under international law, both under the Genocide Convention and
as a peremptory norm of customary international law. Australia has assumed
obligations under the Genocide Convention to prevent andn punish crimes of genocide.
However, it remains the case that the common law does not contemplate the
prosecution of crimes of genocide in criminal proceedings in any Australian court. As
Warren ] held in Thorpe v Kennett, specific legislation is required in order for genocide

to be a criminal offence in the State of Victoria.3?

The enactment of div 268 of the Criminal Code achieved that outcome, creating
offences of genocide in terms that give effect to the Genocide Convention. The
Attorney-General submitted that div 268 is a complete codification of the criminal law
of genocide in Australia that leaves no room for the existence of an offence of genocide

at common law. I am not sure that is correct.

It is true that sub-div B of div 268 is a comprehensive enactment in Australia of the
crimes of genocide at international law that uses the words of the Genocide
Convention and the Rome Statute. It is also the case that s 268.121 excludes any

private prosecution of an offence under div 268. However, s 268.120 provides that div

38
39

Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89, [135].

See [47] above. D
i S
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268 ‘is not intended to exclude or limit any other law of the Commonwealth or any
law of a State or Territory’. This saving provision indicates that the Australian
Parliament did not intend div 268 to cover the field or to override or displace the

common law .40

56 However, it is unnecessary to decide that question because of the existing authority to
the effect that genocide is not a common law offence in Australia. The common law
was therefore not a source of law for the prosecution that Uncle Robbie sought to

commence.

Division 268, Criminal Code

57 Division 268 of the Criminal Code creates five offences of genocide, each of which
criminalises conduct committed against a person or persons who belong to a
particular national, ethnical, racial, or religious group, with intent to destroy, in whole

or in part, that group. The five offences are:
(@) genocide by killing (s 268.3);
(b)  genocide by causing serious bodily or mental harm (s 268.4);

() genocide by deliberately inflicting conditions of life calculated to bring about

physical destruction (s 268.5);
(d)  genocide by imposing measures intended to prevent births (s 268.6); and
(e)  genocide by forcibly transferring children (s 268.7).

58  The charge-sheet filed by Uncle Robbie alleged that the accused had committed, and
was continuing to commit, each of these offences against First Peoples. In that sense,
it identified offences known to law, being offences of genocide under div 268 of the

Criminal Code.

59 However, only the Commonwealth Attorney-General can prosecute an offence

against div 268. Private prosecutions of offences under div 268 are not permitted.

40 Chung v R (2007) 175 A Crim R 579, [18]-[31] (Spigelman CJ, Hislop and Harrison JJ agreeing). ( g’“gj
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Section 268.121 provides:
Bringing proceedings under this Division

(1) Proceedings for an offence under this Division must not be commenced
without the Attorney-General’s written consent.

2) An offence against this Division may only be prosecuted in the name of
the Attorney-General.

3) However, a person may be arrested, charged, remanded in custody, or
released on bail, in connection with an offence under this Division
before the necessary consent has been given.

60  InTaylorv Attorney-General (Cth),4! the High Court held that s 268.121(2) excluded the
capacity of any person other than the Attorney-General to commence any prosecution
of an offence against div 268 of the Criminal Code.#? Like Uncle Robbie in this case,
the plaintiff in Taylor had attempted to commence a private prosecution of an offence
under div 268 in the Magistrates” Court. The High Court held that the Commonwealth
Attorney-General could not consent to a private prosecution, because the offence
could only be prosecuted in the name of the Attorney-General.#® The prosecution
referred to in s 268.121(2) “is the totality of the prosecutorial process beginning with
the commencement of proceedings for an offence against Div 268" — including the

filing of a charge-sheet with a registrar of the Magistrates” Court.%4

61 I accept the submission of the Attorney-General that the charge-sheet filed by Uncle
Robbie did not disclose an offence known to law because the prosecution was not
brought in the name of the Commonwealth Attorney-General, and could not be
commenced without his written consent. Since neither of these preconditions were
met, the senior registrar was correct to conclude that issuing the proceeding would

have been an abuse of process.

62 Uncle Robbie pointed out that a Senate committee was currently considering the

Attorney-General’s fiat in s 268.121. A private member’s bill named the Criminal

4 (2019) 268 CLR 224 (Taylor).

42 Taylor, [36] (Kiefel CJ, Bell, Gageler, and Keane JJ).

43 Taylor, [43] (Kiefel CJ, Bell, Gageler, and Keane JJ).

“ Taylor, [39] (Kiefel CJ, Bell, Gageler, and Keane JJ), referring to the Criminal Procedure Act, ss 6(1)(a),
162. v
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Code Amendment (Genocide, Crimes Against Humanity and War Crimes) Bill 2024
(Cth) was introduced in the Senate in February 2024, and would amend the Criminal
Code by repealing ss 268.121 and 268.122. The Bill was referred to the Senate Legal
and Constitutional Affairs Legislation Committee, which reported in November 2024,
and by a majority recommended that the Senate does not pass the Bill. Senator Lidia
Thorpe wrote a strong dissenting report in favour of the Bill. At the time of writing
this judgment, the Bill was still before the Senate, and s 268.121 remains in div 268 of

the Criminal Code.

63 Uncle Robbie also served notice of a constitutional matter under s 78B of the Judiciary
Act 1903 (Cth), in which he contended that s 268.121 of the Criminal Code is invalid.
He did not make any submissions in support of this contention at trial. I accept the
submission of the Attorney-General that s 268.121 appears to be a regular exercise of
the Commonwealth Parliament’s power to legislate with respect to external affairs,4>
to give effect to the Genocide Convention. The arguments put at trial did not identify

any reason to doubt its validity.

64  For those reasons, the charge-sheet filed by Uncle Robbie was not capable of engaging
the jurisdiction of the Magistrates” Court to hear and determine a charge under div 268

of the Criminal Code.

Procedural fairness

65 In his originating motion, Uncle Robbie alleged that the Magistrates” Court should
properly have made an order under s 8 of the Criminal Procedure Act to amend the
charge-sheet and heard from him before deciding whether or not to dismiss the

proceeding. He did not address this ground in his written or oral submissions at trial.

66 The Attorney-General accepted that a magistrate is obliged to consider whether a
potentially defective charge-sheet can be rectified by amendment under s 8 of the
Criminal Procedure Act.46 She also accepted that the senior registrar could have

referred the charge-sheet and summons to a magistrate, to allow the magistrate to

45 Commonwealth Constitution, s 51(xxix).
46 Referring to Fox, [73(i)]. @' \
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67

consider whether the charge-sheet could be cured by amendment after hearing from
Uncle Robbie. However, she submitted that the senior registrar was not obliged to
refer the matter to a magistrate, because the purpose of the power in s 12(4) is to ensure
that the Magistrates” Court’s processes are not overwhelmed by defective proceedings

— including charge-sheets that do not disclose any offence known to law.

[ accept the Attorney-General’s submission on this point. Uncle Robbie was seeking
to commence a criminal proceeding against the King for offences of genocide. For the
reasons I have given, the charge-sheet was not capable of engaging the criminal
jurisdiction of the Magistrates’ Court under any of the sources of law identified in it.
Nothing that Uncle Robbie might have said to a magistrate could have changed the
legal position that, currently, private individuals may not prosecute offences of

genocide in Australian courts.

Disposition

68

The proceeding must be dismissed. I will hear from the parties on the question of

costs.

<)
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judgment of Justice Richards of the Supreme Court of Victoria delivered on
5 February 2025.

DATED this fifth day of February 2025.

i Associate
/
Thorpe v Magistrates” Court of Victoria 21 JUDGMENT

25



%6

IN THE SUPREME COURT OF VICTORIA
AT MELBOURNE

IN THE COURT OF APPEAL

BETWEEN:
UNCLE ROBBIE THORPE

-and-
MAGISTRATES’ COURT OF VICTORIA
-and-

ATTORNEY-GENERAL OF VICTORIA

Case: S EAPCI 2025 0023
File No. Filed on: 28/02/2025 03:53 P

Applicant

First Respondent

Second Respondent

DRAFT APPLICATION BOOK

No. Document

Jriginat totion filed by Plamntiff 97:90
2. Athdavit fled by the plainuff 07:.03:24
3. Summons DNE filed by the Plaintiff 12:03:24

. Summaons TWO filed by the Plainuff 25:03:2:1- 1o add Alima Thoroe as

A, Affidavit 1o Summons TWO affirmed 15:03:24

. summons THREE for directiens filled by the Plaintift 26:03:24

&, Order of Judicial Registrar Comch, 403,24

JoAtHd D velth Written Submissions 15,424

& Lonsent of Alma Tnorpe o be added as plainuff, 16.4.24
9 Aftidaewvit of service of Written Subnussions affidavit, 17.4,2

10, Affidaat addendum ro written submissions, 19.4.2.

Date  Page

Plamnnft/intervenct



DRAFT APPLICATION BOOK
No. Document ' Date  Page

L Hchice o7 appedr

s wirth W en Suo

AT dainof

fit by moscke |

WIgE) g e

A%, S rns, 5.7

PO ATES e and Aact Bcewis

WAL SR

2h.g,
A v

Zofidnote Robdne Tharpe, s

P sudnnpiad

anndefaragrts <N srnffz &

* IR

Jaat atbmead 245

Trin at A Lelnw @on




DRAFT APPLICATION BOOK
No. Document Date  Page

COURT OF APPEAL documents — Number S EAPCI 80/2024

iower court 23,7, 2

vy Drafi App

(i sl At

{adiy Wreitton Za

“rf

2. Ema

Apou

ion of an Aps

4 Copy of the atta

of the Submiss

verth Appeal jugge's d

Stephen Mclesh: Re Tharpo [2024] W5CA 172

- seven documents:

{0 Qrder from lower court

from Iower Court

[V} Written ¢

B, Copies of documents in Supreme Court of Victena seeking stay nending High Court application.

o

il with Sumsing for 4sting

Artrachments to ermail

- Haring L

y applica

- SUEIMShS

Robpie Y Uncle Roblle

7,9 24 Ungle

It of Uncle Robble Thorpe abbic Thorpe

s Thorpe 4.

4 noplicadon tor SLA

SUMETIONS MY S sl 2 3

2. Ernail fram Ce

2%



39

DRAFT APPLICATION BOOK
No. Document Date Page

HIGH COURT OF AUSTRALIA documents — Number HCA M80/2024, 12 September 2024

Afficlavit of sendre

Attidavit suipgorting extensicn of tme, non cemplionce of sealad orcer of Molaish s

Reazons ter decision of tni Cowrt below (McLeisin ja)

Reascns tar decsion of tha grimary Court (Email frogm RIchards | assaciate)

Order refusing special leave to appeal, 6 December 2024.

SUPREME COURT OF VICTORIA — New Case Request 4468388, lodged 8 October 2024

1. Originating Motion dated 7 October 2024 for Judicial Review of the Magistrates Court refusal
on 6 September 2024 to issue the Aboriginal genocide charge of Uncle Robbie Thorpe dated 24
July 2024 against the Honourable Mark Dreyfus KC, Attorney-General of the Commonwealth
of Australia.

2. Affidavit of Uncle Robbie Thorpe in support, 7 October 2024

3. Notice of a Constitutional Matter, 7 October 2024

4. Prothonotary’s Rejection and Refusal to Issue Proceedings, 10 October 2024

5. Request to Refer the documents to a Judge for Review, 14 October 2024 at 9.02am

— and repeating written request made 24 August 2024 for any documents evidencing any
Aboriginal consent ever for the occupation of land at “210 William St” and “450 Little Bourke

St”.
6. Confirmation of Referral to the Reviewing Judgé, 14 October 2024 at 11.11am
7. Request to be informed of the Reviewing Judge’s decision, 20 February 2025
8. Notification that Judge has not yet made any Revew decision, 24 February 2025
9. Request for name of Judge and reasons for delay and discrimination, 25 February 2025

— and repeating written requests made 24 August 2024 and 14 October 2024 for any documents
evidencing any Aboriginal consent ever for the occupation of land at “210 William St” and “450

Little Bourke St”. Q
' 66

4



















































































































