(Revised)
(Emerton P, Orr & Osborn JJA)

RUTLTNG

EMERTON P: Uncle Robbie, there are a number of other matters
that you have raised along the way that I propose to deal
with at the outset; in particular, the joinder
applications that you have made. So the second issue to
be dealt with as a preliminary matter are these joinder
applications.

Uncle Robbie seeks to have the Commonwealth
Attorney-General, the Prosecutor of the International
Criminal Court, the Secretary-General of the
Commonwealth, the Secretary-General of the United Nations
and the Prime Minister of the United Kingdom Jjoined as
respondents to this application for leave to appeal.

Rule 64.03 of the Supreme Court (General Civil
Procedure) Rules sets out who 1is to be named as a
respondent to any application for leave to appeal. It
provides as follows:

Each person who was a party to the
proceeding or matter in which the decision
in gquestion was made and who is affected by
the application for leave to appeal shall be
named as a respondent to the application.

Now, none of the named persons were parties to the
proceeding before Richards J, so far as I am aware.
Uncle Robbie seeks to join them only to this application
for leave to appeal, and it is unclear why, if they were
not parties below, they should now be joined. Rule 9.06

.TDS:LD 03/06/26 9RULING
Thorpe EQ165085



governs the joinder of parties to a proceeding. Rule
9.06(b) provides that the Court, at any stage of a
proceeding, may order that any one of the following
persons be added as a party to the proceeding:
(i), a person who ought to have been joined
as a party, or whose is presence before the
court is necessary to ensure that all
questions in the proceeding are effectually
and completely determined or adjudicated
upon; or
(ii), a person between whom and any party to
the proceeding there may exist a question
arising out of or relating to or connected
with any claim in the proceeding which it is
just and convenient to determine as between
that person and that party, as well as
between other parties to the proceeding.

Uncle Robbie relies on the description of the person
in (i); that is, a person who ought to have been joined
as a party because their presence is necessary to ensure
that all questions in the proceeding are effectually and
completely be determined or adjudicated upon.

In considering this application to join the named persons
as respondents, it is again necessary to bear in mind
what this application for leave to appeal is about.

As discussed, it concerns the correctness of a
decision of the primary judge concerning the exercise of
the statutory power under s 12(4) of the Criminal
Procedure Act to refuse for filing a charge sheet and
summons. Specifically, it concerns her Honour's decision
to refuse relief on the basis that the charge sheet was
not capable of engaging the criminal Jjurisdiction of the
Magistrates' Court under any of the sources of law
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identified in the charge sheet.

We do not consider that it is necessary to join any
of the named persons in order to ensure that these
questions are effectively and completely determined and
adjudicated upon. Moreover, in relation to the
application of the Rule in (ii), which was not relied
upon by Uncle Robbie, but in respect of which we have
received submissions from the second respondent, we
consider that it is not just and convenient to determine
any questions that may arise as between Uncle Robbie and
the persons proposed to be joined in this application for
leave to appeal.

Were they to be joined, the application for leave to
appeal would be significantly delayed, as the
Commonwealth Attorney-General has not consented to being
joined, the UK Prime Minister is likely to be immune to
any claim in the proceeding, and the Prosecutor of the
International Criminal Court, the Commonwealth
Secretary-General and the Secretary-General of the United
Nations are out of jurisdiction and would need to be
served in accordance with the Hague Convention rules.
Their joinder would not facilitate the just, efficient,
cost effective and timely resolution of this application
for leave to appeal (and if leave is granted, the appeal
itself). So that is our ruling on the joinder
application.

There were also applications made in relation to
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putting forward additional evidence and the Court
visiting Camp Sovereignty to learn about Aboriginal law.
Uncle Robbie seeks to adduce additional evidence in the
application for leave to appeal that was not before the
primary judge. This includes historical records of
genocide, recommendations of the Yoorrook justice
commission, the Closing the Gap report data on Aboriginal
suicide, incarceration, child removal, youth justice and
infant and child health, along with Uncle Robbie's
attempts to charge the former Commonwealth
Attorney-General with genocide.

Given the narrow scope of this appeal which I have
repeatedly described, we consider that none of this
material is relevant to the task at hand. Leave will not
be granted to rely on additional evidence, and I should
say that it is a rare occasion for this Court to allow
additional evidence to be led on an appeal. The usual
rule is that the Court is confined to the evidence that
was before the primary judge.

Now, the same considerations apply to why the Court
has declined the invitation to attend Camp Sovereignty.
We do not consider that it would assist us to determine
the correctness of the primary judge's decision
concerning the legality of the exercise of statutory
power under s 12(4) of the Criminal Procedure Act.

There has also been a request from Uncle Robbie for
the Court to appoint a particular person most recently
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and two other persons earlier on as friends of the Court.

Given, again, given the narrow scope of the task
before us, we do not consider that we would be assisted
by the appointment of such a person, and we do not
propose to request the assistance of a friend of the
court.

The final preliminary matter is the matter of your
request to bring weapons into Court. My colleague,
Justice Osborn will say something about that and give our
reasons.

OSBORN JA: Yes. This is the hearing of an application for
leave to appeal the decision of Richards J acting as a
judge of the trial division dismissing an application for
judicial review of a decision by the senior registrar of
the Magistrates’ Court of Victoria not to accept for
filing or to issue a proposed summons on a charge sheet
alleging the crime of genocide. By an application dated
13 May 2026, the applicant has sought leave that:

The applicant and associates be invited and
allowed to bring spears, fighting shields,
clubs and other weapons into the Courtroom.

This application is brought on the basis, as
I understand it, that:

They have a cultural, historical and combat
significance to Aboriginal peoples in the
same way as the robes and wigs of your
lawyers, Jjudges and Court officials do in
your own adversarial combative system.

It is also said that, 'They are also, of course,
evidence of your Aboriginal genocide'. The applicant has
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also foreshadowed the following submission to this Court:

The Court will note that I am wearing a
possum skin cloak while your
Attorney-General's representatives are
wearing black, colonial robes, and if wigs,
English horsehair wigs. I have brought into
your Court two of our spears and our
parrying shield and our boomerang and a
message stick all to represent our ancient
law and the true law from this land. All
that is missing is the fire, and us sitting
on the Earth at the same level. Not like
here with you up high in your robes of
office.

In addition, proposed ground 4 of appeal is:

The judge erred in failing to disclose in
the judgment that, at the trial, Uncle
Robbie Thorpe spoke to the judge of ongoing
genocide against us while robed in possum
skins, a first, with spears, fighting
shields and boomerang on the Bar Table,
another first, and with two warriors with
spears stationed at the interior doors of
the packed Courtroom, another first.

As a matter of established practice in this Court,

all members of the public and legal practitioners must
pass through security screening before entering the Court
precinct and give up any weapons in their possession.
Section 4 of the Court Security Act 1980 provides:

A person who without lawful excuse carries

or has in his possession on Court premises a

firearm or explosive substance or an

offensive weapon is guilty of an indictable

offence.

As I understand it, despite the broad terms of the
application made on 13 May 2026, the items which the
applicant wishes to bring into the Court precinct
comprise spears, a shield, a boomerang and a message
stick.
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The first three constitute offensive weapons within
the meaning of this section of the Court Security Act.
Section 4 implicitly recognises that law Courts are
places of unusual security risk, as does the Court's
ordinary security screening practice. Although there is
no doubt that this Court has the power to permit the
applicant to bring weapons into the Court precinct, in my
view, the application to do so must be refused, because
the bringing of weapons into the Court precinct gives
rise to an unacceptable safety risk to other users of
that precinct for reasons I will elaborate.

The safety risk in issue arises substantially, not
from any apprehended use of the weapons by the applicant
or persons associated with him, but from the risk that
third parties within the Court precinct may seize the
weapons and use them for violent purposes. The need to
avoid any risk of this type, so far as is practicable, is
underpinned by two considerations.

First, it is the experience of the Court that
persons within the Court precinct from time-to-time
resort to violence. Secondly, the Court owes a duty of
care to all persons with its precinct, but most
particularly the persons who are vulnerable to violence
because of their role in Court proceedings.

As to the first matter, it is this Court's
experience, including the personal experience of members
of this Bench, that from time to time the following
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events have occurred. First, prisoners in the dock, or
passing through the corridors of the Court, have been the
subject of actual and threatened violence. Second,
witnesses within the corridors of the Court have been the
subject of actual and threatened violence. And thirdly,
animosity between individuals and groups of members of
the public, having an interest in the outcome of
proceedings has led to both actual and threatened
violence between them.

The consequences of the risk of violence to which
I have referred fall to be considered in circumstances
where the Court owes a special duty of care to those who
are most vulnerable to violence within its environments.
These include, first, accused persons and prisoners who
are compelled to attend the Court, and are dependent upon
the Court to provide for their safety. Secondly, jurors
and witnesses who are also compelled to attend the Court
and depend upon the Court for their safety. And thirdly,
Court staff, who will generally be unarmed, and who will
be required to confront any incident of violence which
occurs.

The risk of injury to this class of Court users
requires the Court to take a precautionary approach to
the risk of harm from the introduction of weapons into
the Court precinct. Whatever may be the cultural
significance of carrying weapons to a particular
litigant, the Court's duty to protect the safety of
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persons entering the Court precinct for the purpose of
engaging in or observing litigation must be paramount.
The Court precinct must be a safe and secure place if it
is to function satisfactorily, and it must, so far as
practicable, be seen to be a safe and secure place, if
litigants and other interested persons are to conduct
themselves in a calm and rational manner.

In making my decision, I am cognisant of the fact
that the judge at first instance was prepared to allow
the weapons in issue to be brought into her Court subject
to security arrangements and that Crispin J in the
Supreme Court of the ACT also permitted weapons to be
brought into the Court room in the Nulyarimma case.

As against these instances, it might be said that
the Koori Court operates and has operated since 2002,
with the participation of Aboriginal Elders throughout
this state, on a routine basis. The input of those
Elders has been both effective and to the great benefit
of the community, despite the fact that spears and other
weapons are not ordinarily placed on the Court table.

Whilst I accept that the weapons now in issue should
be regarded as having genuine symbolic significance from
the applicant's point of view, it is not immediately
apparent that the procedure which the applicant has
proposed would assist this Court. After all, the
threshold issue in this case is simply whether it is
reasonably arguable that the decision of the primary
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judge is wrong in law.

In that regard, it will remain open to the applicant
to agitate proposed ground 4 of appeal and the Court has
been provided with photographic evidence of the manner in
which the applicant presented to the Court at first
instance. Nothing in this ruling should be taken to
imply a concluded view on proposed ground 4.

Having said this, I would accept that because of the
very real and significant sensitivity of the underlying
issue of genocide and its horrific consequences which the
applicant seeks to agitate, the applicant's cultural
preferences should be accommodated as far as reasonably
practicable by this Court whilst consistent with the
security of other Court users.

Adopting this approach but having regard to the need
for the Court to protect its fundamental function, and
minimise the safety risks involved, I am nevertheless of
the opinion that the need to take a precautionary
approach requires the conclusion that no weapons should
be permitted to be brought into the Court precinct by the
applicant, including spears, fighting shields, clubs, and
boomerangs.

UNCLE ROBBIE: And guns? Tasers?

EMERTON P: I agree with Justice Osborn that having regard to
the particular nature of the work that takes place in
this Court and the persons who are required to attend the
Court precinct — most people do not attend the Court
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precinct voluntarily; they are required to attend —
weapons simply cannot be allowed within the Court
precinct. Having said that, I respect the cultural
significance of the weapons that you are proposing to
bring into Court, Uncle Robbie.

UNCLE ROBBIE: Yes, the weapons are - symbolise our war on this
land. That's what we're saying. They also - this - this
- you know, this is our land and our law. You know,
colonisers didn't think about that when they brought guns
through our customs, right. And it's - it's a - Courts
are a dangerous place for Aboriginal people

EMERTON P: Yes.

UNCLE ROBBIE: You know, if you have a look at the issues of
deaths in custody in this country, it's quite shameful
what's going on on that front. You haven't got
jurisdiction over our people. You haven't got consent to
occupy our land or apply your law here. So in that
context, you know, we've got a right to demonstrate our -
this is also our law too. Symbolises our law.

EMERTON P: Justice Orr.

ORR JA: I agree with Justice Osborn that although cultural
preferences should be accommodated as far as reasonably
practicable, having regard to the nature of this Court's
work and those who are required to attend this precinct,

weapons should not be allowed in the Court precinct.
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