(Revised)
(Emerton P, Orr & Osborn JJA)

RUTLTNG

EMERTON P: All right. As I understand it from the written
materials that you filed, this application is made on the
ground that I have not conducted myself or been perceived
to have conducted myself in engagement with Aboriginal
people seeking to access justice and the courts in good
faith, on the basis that I am incapable of impartiality,
having sworn allegiance to the King, and on the basis
that I am not capable of recognising my own, what you
call, ‘systemic’ racism.

You say that these failings are evidenced in
particular by two decisions of the Court, of which I was
a member. The first is Re Thorpe [2025] VSCA 172. That
is a decision handed down on 16 July 2025. And secondly,
Re Thorpe [2025] VSCA 219. That was a further decision
handed down on 12 September 2025. You also say that all
of the judges of the Supreme Court of Victoria are aware
of ‘stymied new case requests pending since 2024, 2025,
and 2026’.

Now, I pause to observe that those ‘new case
requests’ are not new case requests for this Court, the
Court of Appeal, and they are not relevant to this
application for leave to appeal.

In substance, you seek that I recuse myself from sitting
on this application for leave to appeal, and if leave 1is

granted on the appeal itself, on the basis that I was a
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member of the Court that decided applications made by or
on behalf of a number of Aboriginal persons to intervene
in this application for leave to appeal.

The Court refused the applications for leave to
intervene and gave detailed reasons for doing so. It
considered whether the contribution of the named persons
as interveners would be useful and different from the
contributions of the parties - that is including you,
Uncle Robbie - and whether or not their intervention
would unreasonably interfere with the conduct of the
application for leave to appeal. Having regard to the
evidence that the proposed interveners sought to give,
and the confined nature of the issues to determine on
this application for leave to appeal, the Court did not
consider that any of the interveners' proposed
contributions would be of assistance. And so we refused
leave to intervene. It was a considered decision and
made according to law.

The gquestion that arises in a recusal application,
such as the ones you have made in relation to me and
indeed other judges of this Court, is whether a
fair-minded lay observer might reasonably apprehend that
the judge might not bring an impartial mind to the
resolution of the gquestion he or she is required to
decide.

It requires two steps. First, the identification of
what it is said might lead a judge to decide a case other

than on its legal and factual merits. And secondly, an
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articulation of the logical connection between the matter
and the feared deviation from the course of deciding the
case on its merits. ©Now, it is important that these
steps are undertaken rigorously, because a judge has a
duty to determine a case referred to him or her, unless
good cause 1s shown for stepping aside. There is a
significant public interest underpinning this duty. We
take that duty very seriously.

Uncle Robbie, you have not identified why it is that
deciding the intervention applications in accordance with
law might lead me to decide this application for leave to
appeal, and if leave is granted, the appeal itself, other
than on its legal and factual merits. The issue on
appeal is a narrow one. The threshold issue is whether
it is reasonably arguable that the decision of the
primary judge, that is Richards J, was wrong in law.
Justice Richards, then sitting as a judge of the Trial
Division, dismissed your application for judicial review
of a decision made by the Senior Registrar of the
Magistrates' Court of Victoria not to accept for filing
and issue a summons on a charge sheet alleging the crime
of genocide.

The leave application before us today challenges a
decision, in effect, on the legality of the exercise of
the statutory power under sl12(4) of the Criminal
Procedure Act by that Registrar. It concerns whether the
judge was wrong to hold that the Registrar was correct in

deciding that the charge sheet was not capable of
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engaging the criminal jurisdiction of the Magistrates'
Court. That is the narrow ambit of the appeal.

Returning to your application for me to recuse
myself because of my role in refusing the intervener
applications, the Court's decision about the usefulness
or relevance of contributions by the proposed interveners
in this case was reached by applying the correct legal
principles and you have not challenged it other than
implicitly by asking for me to withdraw from this
application. It is no different from any other
interlocutory decision made by this Court and it has no
bearing on my ability to decide this application for
leave to appeal (and if leave is granted any appeal)
impartially and according to law.

Accordingly, I do not propose to recuse myself.

I do not consider that the Court's decision on the
intervention applications might lead me to decide this
application for leave to appeal other than on its merits.

EMERTON P: Now, this Court being comprised of three judges, my
colleagues must also form a view about whether I should
be recused. It's necessary therefore for us to adjourn
briefly and for my colleagues to consider whether I
should I recuse myself from your application. So we will
take a short adjournment for that purpose. Adjourn the
Court, please.

(Short adjournment.)

EMERTON P: Yes, the other justices have considered the matter.

Justice Orr will deliver her decision.
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ORR JA: My view is also that the application to recuse the
President should be rejected for the reasons she has
given.

OSBORN JA: And I agree.

EMERTON P: On that basis we will proceed.
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