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A. FACTUAL BACKGROUND

1.  On 28 February 2025, the applicant lodged an application for leave to appeal against the
orders of RichardsJ dated 13 February 2025 (made subsequent to written reasons

delivered on 5 February 2025%).

2. By those orders, Richards J dismissed the applicant’s originating motion filed on 7 March
2024. The applicant’s originating motion had sought judicial review of a decision of a
senior registrar of the Magistrates’ Court of Victoria to refuse to issue a proposed criminal
prosecution in a charge-sheet and summons lodged by the applicant. The decision of the

Magistrates’ Court was made under s 12(4) of the Criminal Procedure Act 2009 (Vic).

3. The reasons for the judgment of Richards J dismissing the originating motion, and the
applicant’s grounds of appeal in the present application, are summarised in the Attorney-

General’s written case dated 3 April 2025.

1 Thorpe v Magistrates’ Court of Victoria [2025] VSC 22.
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4.  The applicant has since filed three applications under r 64.03 of the Supreme Court
(General Civil Procedure) Rules 2015 (Vic) (Rules) seeking to join additional
respondents to the proceeding under r 9.06(b)(i) of the Rules.

(1) The first application, dated 27 April 2025, seeks the joinder of the Attorney-General
of the Commonwealth of Australia and the Prosecutor of the International Criminal

Court.

(2) The second application, dated 19 May 2025, seeks the joinder of the Prime Minister
of the United Kingdom.

(3) The third application, dated 23 June 2025, seeks the joinder of the Commonwealth
Secretary-General and the Secretary-General of the United Nations.

5. The Victorian Attorney-General opposes the applications for joinder, for the reasons set

out below.

B. THE PARTIES TO AN APPEAL PROCEEDING

6.  Rule 64.03 of the Rules sets out who is to be named as a respondent to any application

for leave to appeal:

Each person who was a party to the proceeding or matter in which the decision in question
was made and who is affected by the application for leave to appeal shall be named as a
respondent to the application.

7. Outside rule 64.03, rule 9.06 governs the joinder of parties to a proceeding. Rule 9.06(b)
provides that the Court, “[a]t any stage of a proceeding”, may order that any of the
following persons be added as a party to the proceeding:

(i) a person who ought to have been joined as a party or whose presence before the

Court is necessary to ensure that all questions in the proceeding are effectually and
completely determined and adjudicated upon; or

(i) a person between whom and any party to the proceeding there may exist a question
arising out of, or relating to, or connected with, any claim in the proceeding which it
is just and convenient to determine as between that person and that party as well as
between the parties to the proceeding].]

8. The applicant relies upon r 9.06(b)(i) in his applications. The Victorian Attorney-General
accepts thatr 9.06(b)(i1), which the applicant does not expressly rely upon, is also a source

of jurisdiction available to the Court to deal with the present applications.
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10.

11.

12.

13.

14.

The principles applicable to both limbs of r 9.06 were recently canvassed by Elliott J in
S Pirrie Equities Pty Ltd v Venetian Media Group.?

As for 1 9.06(b)(i), the applicant must satisfy one of two requirements in respect of the

proposed respondent(s).

The first requirement is that the proposed respondent(s) “ought to have been joined as a
party”, which, in this context, means that the proposed respondent is a person that falls
within the scope of r 64.03 as a necessary respondent to the application for leave to

appeal.

The second, alternative requirement is that the presence of the proposed respondents
before the Court “is necessary to ensure that all questions in the proceeding are effectually
and completely determined and adjudicated upon”. That requirement is directed to the
need to achieve finality in litigation and avoid multiplicity of proceedings. The test is

whether “the rights of the party proposed to be joined must be directly affected by the

outcome”,® which imports “matters of degree, and ultimately judgment, having regard to

the practical realities of the case”.*

As for r 9.06(b)(ii), which is broader than r 9.06(b)(i) and is intended to have a “wide

construction”,” the applicant must establish that:®

(i)  there are two entities namely the person to be added as a party and a party to the
proceedings;

(ii))  between the two entities there may exist a question arising out of or relating to or
connected with any claim in the proceeding;

(ii1) it is just and convenient to determine that question between the proposed party and
the other party as well as between the parties to the proceeding].]

Even if those criteria are met, the Court retains a discretion as to whether or not to make

an order for joinder’ and should be guided by the overarching purpose in exercising that

(2023) 73 VR 521.

Bass Strait Freight Pty Ltd v Colac Otway Shire Council [2024] VSC 590 at [12(a)].

S Pirrie (2023) 73 VR 521 at [82], citing News Ltd v Australian Rugby Football League Ltd (1996) 64 FCR
410 at 525.

S Pirrie (2023) 73 VR 521 at [83], citing Boral Resources (Vic) Pty Ltd v Robak Engineering and
Construction Pty Ltd (1999) 2 VR 507 at [68].

S Pirrie (2023) 73 VR 521 at [84].

S Pirrie (2023) 73 VR 521 at [85].
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discretion. In particular, where a claim made against a proposed respondent has no real

prospects of success, an application for joinder ought be refused.®

C. DISPOSITION OF JOINDER APPLICATIONS

15. The Victorian Attorney-General wishes to make clear that she makes no submission in
relation to any questions or claims that the applicant may have against the proposed
respondents independently of this proceeding. However, the present proceeding concerns
the correctness of the decision of the primary judge, which in turn concerned the legality
of the exercise of statutory power under s 12(4) of the Criminal Procedure Act by a
registrar of the Magistrates’ Court. The joinder applications must be considered only in

that narrow context.

16. As to the first limb of r 9.06(b)(i), none of the proposed respondents was a party to the
proceeding below and none of the proposed respondents could be “affected by the
application for leave to appeal” or any subsequent appeal.® The decision of the Court of
Appeal on the proposed appeal can have no broader effect than setting aside the decision
of the primary judge and, in its place, quashing the decision of the Magistrates’ Court and
requiring its registry to remake the decision. If that were to occur, it would have no effect

on the rights and liabilities of the proposed respondents.

17. It follows that none of the proposed respondents should have been named as a respondent
to the proceeding under r 64.03, and none should be joined as a necessary party under the

first limb of r 9.06(b)(i).

18. As to the second limb of r 9.06(b)(i), the presence of the proposed respondents is not
necessary to ensure that all questions in the proceeding are effectually and completely

determined and adjudicated upon.

19. In the proceeding below, the primary judge refused the application for joinder of the
Commonwealth Attorney-General on the basis that his presence was not “necessary to
determine the questions that arise in the proceeding”.!® The same conclusion should be
reached here. The Victorian Attorney-General was appointed by the Court below as a

contradictor and will assist this Court with submissions on the law. In any event, none of

8 S Pirrie (2023) 73 VR 521 at [79], citing Countrywide Austral Pty Ltd v Emergency Media Pty Ltd [2018]
VSC 540 at [31] (Riordan J).
o Minister for Aboriginal Affairs v Clark-Ugle [2015] VSCA 74 at [10].
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20.

21.

the additional questions raised in the applicant’s joinder applications fall for

determination in the proposed appeal.

Were the applicant to rely on r 9.06(b)(ii), the Court should find that it is not “just and
convenient” to determine any questions that may arise as between the applicant and the
proposed respondents in the present proceeding. Were the proposed respondents to be
joined, the scope of the proceeding would be significantly enlarged (and likely delayed),
in circumstances where the Commonwealth Attorney-General has not consented to being
joined,!* the UK Prime Minister is likely to be immune to any claim in the proceeding, *?
and the Prosecutor of the ICC, the Commonwealth Secretary-General and the Secretary-
General of the United Nations are out of jurisdiction and would need to be served in
accordance with the Hague Convention rules.!® Their joinder would not facilitate the just,

efficient, cost-effective and timely resolution of the proceeding.

For the reasons that have been set out, the Victorian Attorney-General respectfully

e

Liam Brown

SA_

Sam Crock

submits that the applications for joinder should be refused.
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13

Letter from AGS to Uncle Robbie Thorpe dated 23 May 2025.
Foreign States Immunities Act 1985 (Cth) ss 3(3) (definition of “foreign state™), 9.
Order 80 of the Supreme Court (General Civil Procedure) Rules 2015.
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