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Introduction

1. These submissions, in response to an application under r 7.01 of the Federal Court
Rules 2011 (Cth), are prepared on behalf of the First to Fourth, Sixth to Ninth, and
Eleventh proposed respondents who are Councillors of the City of Melbourne. These
submissions are also prepared on behalf of the Melbourne City Council who has been

identified as a further prospective respondent.

2.  The First to Fourth, Sixth to Ninth, and Eleventh proposed respondents rely on the
Affidavit of Dean Lee Robertson sworn 16 May 2024.

3.  The position with respect to the Tenth proposed respondent (Councillor Doidge) is that
she is travelling internationally, | understand in Mexico, and Counsel’s instructors have
not been able confirm that the Tenth proposed respondent has received notification of

the application, which was notified to her by officers of the Melbourne City Council.

4.  The position with respect to the Fifth proposed respondent (Councillor Hakim) is that
Counsel’s instructors have not been able confirm that the Fifth proposed respondent has
received notification of the application, which was notified to him by officers of the

Melbourne City Council.
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Summary

5. In summary, the First to Fourth, Sixth to Ninth, and Eleventh proposed respondents

submit;

(@) the proper respondent to any application is the Melbourne City Council and not

the First to Eleventh proposed respondents as individual Councillors;

(b) no fact or matter in the applicant’s materials shows any involvement by the First

to Eleventh proposed respondents in the event which prompted the application;

(c) the affidavit evidence filed on behalf of the First to Eleventh proposed respondents
indicates that after a fair period of monitoring of the site, officers of the Melbourne
City Council identified that a fire at the site was left unattended and that materials
were left unattended. The officers called Fire Rescue Victoria to extinguish the fire
out of safety concerns and made arrangements for the unattended materials to be
stored safely and returned to their owners;

(d) the evidence indicates that at the time that Fire Rescue Victoria attended the site
the fire was already extinguished. It is unknown whether the fire extinguished of
its own accord or through human intervention. There is no evidence indicating any
participation or directions given by the First to Eleventh proposed respondents to
the officers to extinguish the fire;

(e) the evidence indicates that, save for one damaged item and a piece of art claimed
by another person, the materials have been returned to the applicant. This
indicates that any serious question arising is futile and any perseveration order is

unnecessary,

() were it necessary to decide, the applicant has not demonstrated that the intended

proceeding is within the jurisdiction of the Court as:

(i) the applicant has not identified any entittement he has to maintain a fire
unattended by him, or to leave materials at the location of the site in the
Kings Domain that he refers to as Camp Sovereignty. There is no federal

matter which gives the applicant a cause of action;

(i) neither the applicant’s permit issued under s 40 of the Country Fire Authority

Act 1958 (Vic), which is merely an exemption to a total fire ban, nor any
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(iii)

(iv)

(v)

provision of that Act, gives the applicant jurisdiction in the Federal Court to

bring an action;

Section 268.4 of the Criminal Code Act 1995 (Cth) is a criminal offence
provision and does not give a cause of action to the applicant or create a
statutory duty on the Melbourne City Council or its Councillors. Moreover,
there is an absence of evidence of the elements to that offence being made

out;

the provisions of the Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 (Cth) have no application as the site referred to as Camp

Sovereignty is not subject of any declaration under that Act;

the Melbourne City Council is a body corporate capable of being sued under
s 14(1)(c) of the Local Government Act 2020 (Vic). Under s 14(1)(e) of that
Act it is capable of doing and suffering all acts and things which bodies
corporate may by law do and suffer and which are necessary or expedient
for performing its functions and exercising its powers. There is no evidence
of any relevant act or omission by the First to Fourth, Sixth to Ninth, and
Eleventh proposed respondents, and they should not be made parties to the

proceedings.

Principles for injunctive relief

6.  When dealing with an urgent application under rule 7.01 of the Federal Court Rules for

injunctive relief, the usual principles relating to the grant of interlocutory injunctive relief

apply. The applicant for the injunction must show that there is a prima facie case such

that, if the evidence remains the same, there is a sufficient likelihood that the applicant

will succeed; and second, that the balance of convenience favours the grant of the

interlocutory injunction.!

1 AZU19 v Commonwealth [2022] FCA 1495 at [13] (Kenny J), applying the test for interlocutory
injunctive relief in Samsung Electronics Co Ltd v Apple Inc (2011) 217 FCR 238 (Dowsett, Foster and
Yates JJ). See also Recall Information Management Pty Ltd v National Union of Workers [2013] FCA
161 at [19]; GG Australia Pty Ltd v Sever [2015] FCA 1043.
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7. In relation to the balance of convenience limb:

(@) only if the balance lies in favour of the applicant, that is, if the inconvenience, injury
or injustice caused if the injunction were refused outweighs the respondent’s

prejudice, should an injunction be granted;?

(b) itis necessary to assess the balance of convenience in the context of considering
the strength of the prima facie case. The stronger the prima facie case, the less
strong the balance has to weigh in favour of the applicant.?

8. In general the Federal Court, having an entirely statutory jurisdiction subject to
constitutional constraints, should not grant interlocutory relief if it would not have the
power to make orders having the same effect on a final basis.* The Court may take steps
to preserve the subject matter of the proceedings.® The Court may decline to grant
mandatory interlocutory injunctive relief that would have the effect of requiring an

administrator to exercise a statutory discretion to achieve a particular result.®
Prima facie case

9. The applicant has not established any private right or public right which gives him an
entitlement to maintain a fire unattended and to leave materials unattended at the
location of the site in the Kings Domain which he refers to as Camp Sovereignty. He has

not deposed to any property owned by him that has not been returned.

10. The applicant has been granted a permit from Fire Rescue Victoria between 2 February
2024 and 31 May 2024,’ that permit is granted under s 40 of the Country Fire Authority
Act 1958 (Vic), which provides only an exemption from being prohibited from lighting a
fire on a day declared as a total fire ban.

Jurisdiction

11. Itis submitted that there is no jurisdictional basis for the Court to make the orders sought
in the application in the absence of any entitlement or right in the applicant to light a fire
unattended or to leave chattels unattended in the Kings Domain.

2 Tynbrook Pty Ltd v Victoria; Bradto Pty Ltd v Victoria (2006) 15 VR at [35].

3 Ocean Dynamics Charter Pty Ltd v Hamilton Island Enterprises Limited [2015] FCA 460 at [28].

4 Minister for Immigration, Local Government & Ethnic Affairs v Msilanga (1992) 34 FCR 169 at 179.;
McGowan v Migration Agents Registration Authority (2003) 129 FCR 118 at 128. Cf Timar v Minister
for Justice and Customs [2001] FCA 295 at [16]-[21]/

5 Tighe v Watson (1998) 86 IT 44 at 47-48.

5Toomelah Boggabilla Local Aboriginal Land Council v Minister for Aboriginal and Torres Strait Islander
Affairs (19996) 69 FCR 306.

7 Affidavit of Uncle Robert Thorpe sworn 13 May 2024 at Annexure ‘URT2’ p 12.
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12.

13.

14.

The application and submissions made on the applicant’s behalf at the ex parte hearing
on 13 May 2024 were to the effect that the original jurisdiction of the Court is enlivened
because the relief sought concerns a matter “arising under any law made by Parliament”.

Two laws were identified:

(@) the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth)
(ATSIHP Act); and

(b) ss11.2 and 268.4 of the Criminal Code Act 1995 (Cth) (Criminal Code).

The original jurisdiction of the Federal Court of Australia is relevantly defined by s 39B

of the Judiciary Act 1901 (Cth):
(1) Subject to subsections (1B), (1C) and (1LEA), the original jurisdiction of the
Federal Court of Australia includes jurisdiction with respect to any matter in

which a writ of mandamus or prohibition or an injunction is sought against an
officer or officers of the Commonwealth.

(1A) The original jurisdiction of the Federal Court of Australia also includes
jurisdiction in any matter:

(a) in which the Commonwealth is seeking an injunction or a declaration;
or

(b) arising under the Constitution, or involving its interpretation; or

(c) arising under any laws made by the Parliament, other than a matter in
respect of which a criminal prosecution is instituted or any other criminal
matter.

Note: Paragraph (c) does not prevent other laws of the Commonwealth
conferring criminal jurisdiction on the Federal Court of Australia.
For the reasons that follow, the First to Fourth, Sixth to Ninth and Eleventh proposed
respondents submit that none of these Acts provide a jurisdictional basis for the orders

sought.

Aboriginal and Torres Strait Islander Protection Act (Cth)

15.

16.

17.

The ATSHIP Act deals with the protection of significant Aboriginal areas and objects.
Section 4 states that the purposes are the preservation and protection from injury or
desecration of areas and objects in Australia that are of particular significance to

Aboriginals in accordance with Aboriginal tradition.

Under s 9(1)(a), 10(1)(a) and 12(1)(a) of the ATSIHP Act, the relevant Commonwealth
Minister may make certain declarations with respect to the preservation or protection of

specified areas or objects from injury or desecration.

The applicant has not identified any declaration that has been made in respect of Camp

Sovereignty or the items that the applicant affirms had been removed before their return.
5
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18.

19.

20.

Further, the applicant has not affirmed any evidence of an application to the

Commonwealth Minister for such a declaration to be made.

The ATSHIP Act confers power on the relevant Commonwealth Minister to seek
injunctive relief under s 26 of the ATSHIP Act but does not confer that cause of action
in any individual. It appears that the avenue for such individuals is an application for
legal assistance to the Attorney-General. Section 30 of the ATSHIP Act provides that a
person ‘may’ apply to the Attorney-General for a grant of assistance under s 30(2) if the
person wishes to apply for a declaration under s 9, 10 or 12 and whose proprietary or
pecuniary interests are likely to be adversely affected.

Accordingly, the ATSHIP Act cannot provide a basis for the Court’s jurisdiction to grant
the injunctive relief sought in the proceedings.

Criminal Code Act 1995 (Cth)

21.

22.

Division 268 of the Criminal Code provides, among other things, for the crime of
genocide. Sections 268.4 provides for the offence of genocide by causing serious bodily

or mental harm as follows:

“268.4 Genocide by causing serious bodily or mental harm
(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes serious bodily or mental harm to one or more persons;
and

(b) the person or persons belong to a particular national, ethnical, racial or
religious group; and

(c) the perpetrator intends to destroy, in whole or in part, that national, ethnical,
racial or religious group, as such.

Penalty: Imprisonment for life.

(2) In subsection (1): causes serious bodily or mental harm includes, but is not
restricted to, commits acts of torture, rape, sexual violence or inhuman or
degrading treatment.”

Section 268.4 of the Criminal Code does not confer jurisdiction on the Court for the

following reasons:

(@) First, section 268.121 provides that proceedings for an offence under Division 268

must not be commenced without the Commonwealth Attorney-General’s written
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23.

(b)

(©)

(d)

(€)

consent and in the name of the Attorney-General.® These conditions have not

been met;

Second, the applicant’s affidavit evidence does not identify the serious bodily harm
or mental harm that he or other persons have sustained under s 268.4(1)(a) with

sufficient particularity;

Third, the applicant’s affidavit evidence does not address the intention element in
s 268.4(1)(c), namely, that any of the First to Eleventh respondents had the
requisite intention of destroying, in whole or in part, an ethnical or racial group.
Indeed, the Mr Robertson’s evidence is that he authorised action to be taken to
render the unattended fire safe and there is no evidence indicating participation,

let alone intention, by the First to Eleventh proposed respondents;

Fourth, for similar reasons given in the preceding paragraph, s 11.2(1) of the
Criminal Code, which provides that a person who aids, abets, counsels or procures
the commission of an offence may be punished, has no application to the present
circumstances given the affidavit evidence of Mr Robertson;

Fifth, s 268.4 is an offence creating provision under the criminal law, not a civil
provision creating a statutory duty on a public authority.

Accordingly, the Criminal Code provides no jurisdictional basis for the proceeding.

Balance of convenience

24,

The Melbourne City Council has been appointed under s 14 of the Crown Land

(Reserves) Act 1978 (Vic) to the Committee of Management and under s 15 of that Act

is empowered to carry out certain functions in respect of the land, including:

(@)

(b)

to manage improve maintain and control the land for the purposes for which it is

reserved and for that purpose, employ officers servants and workmen; and

to exercise all such powers functions and authorities and carry out all such duties
as are conferred or imposed on it by any regulations made pursuant to s 13 and
have authority to do all such acts matters and things as are necessary for or
incidental to carrying into effect and enforcing such regulations in respect of the

land.

8 This is consistent with the usual position that an injunction to restrain a breach of the criminal law is
usually confined to the Attorney-General save for repeated breaches: Commonwealth v John Fairfax &
Sons Ltd (1980) 147 CLR 39, 49-50.
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25.

26.

27.

28.

29.

30.

Under Division 3 of Part 3 the Local Government Act 2020 the Council may make local
laws for or with respect to any act, matter or thing in respect of which the Council has a

function or power under that Act or any other Act.

Mr Robertson deposes to visiting the site at the Kings Domain where it is said Camp
Sovereignty is located at around 4.15 pm on 9 May 2024 at which time the fire was seen
to be unattended together with the materials constituting the camp.® Officers on behalf
of the Melbourne City Council visited the site the next day, 10 May 2024, at around
9.00 am only to find the fire unattended. After this fair degree of monitoring over two
days, the unattended fire was considered to be unsafe and action was taken by
contacting Fire Rescue Victoria and requesting they come to the site and extinguish the
fire.10 Officers of the Melbourne City Council also collected the unattended materials and

stored them pending return to their owners,!! consistent with Council practice.*?

The applicant was not present at the site at the time the fire was extinguished on 10 May
2024 and he does not say that he or any of his agents extinguished the fire. Mr
Robertson deposes that Fire Rescue Victoria recorded that when they arrived at the
scene the fire was already out.*

The evidence is therefore unclear as to whether the fire went out by itself or whether it
was extinguished by human intervention. There is no evidence, however, that any of the
First to Eleven proposed respondents extinguished the unattended fire, either personally

or by authorising or directing Mr Robertson to extinguish the fire.

Save in respect of one piece of artwork and the damaged marquee, all goods collected

have since been returned to the applicant.* There is no need for any preservation order.

Mr Robertson deposes that the Melbourne City Council has taken no steps to extinguish
the fire at the site when it is attended, and that the Council does not intend to take steps
unless the fire is unattended, in which case it will be safely extinguished.'® The balance

of convenience does not favour the grant of the injunction.

9 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [16]-[20].

10 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [23]-[24].

11 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [22]-[24].

12 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [23].

13 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [25].

14 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [33]-[34], [36].
15 Affidavit of Dean Lee Robertson sworn 16 May 2024 at [35].
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The ancillary orders

31. Ancillary order 3(i) sought by the applicant is otiose in circumstances where the material

removed from the site has been returned to the applicant or other owners.

32. Ancillary order 3(ii) is inappropriate as there is no legal basis entitling the applicant to a
secure container and padlock within which to store for safe-keeping fire-tending tools,

and it is not necessary for those who maintain the fire.®

33. Ancillary order 3(iii)}” and (iv) are not capable of enforcement by the Court and should

not be ordered.
Disposition

34. The application made under r 7.01 of the Federal Court Rules 2011 (Cth) should be
dismissed.

Dated 17 May 2024

D Collins KC

16 See generally, Nicholson-Brown v Melbourne City Council [2006] VSC 156 at [20]-[21].
17 Mr Robertson rejects the assertion that there was deliberate intimidating surveillance of Camp
Sovereignty: Affidavit of Dean Lee Robertson sworn 16 May 2024 at [13].
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