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HIS HONOUR:   Mr Thorpe. 

 

MR R. THORPE:   I appear, yes. 

 

HIS HONOUR:   Thank you. 5 

 

MR L. LINDON:   Yes, and my name is Lindon, sir.  I’m a member of the Victorian 

Bar on the retired list, and I’m seeking to appear as Mr Thorpe’s friend.  There’s a lot 

of precedent for that in the situation.  Richards J in the Victorian Supreme Court 

accepted that we operate in this way because it made it more efficient for the Court 10 

to deal with legalistic matters, and yet Mr Thorpe is still retaining control of his case. 

 

In previous iterations, Kirby J in the High Court and other High Court judges have 

accepted that, judges in the Federal Court, and Crispin J in the ACT Supreme Court, 

and in the Victorian Supreme Court the Chief Justice – what was that – in Thorpe v 15 

Kennett – Marilyn Warren, later Warren CJ, accepted that we appeared in this way in 

the case of Thorpe v Kennett in the late 90s, and I’ve appeared as an amicus curiae in 

the case of Nulyarimma v Thompson, which is the leading case on Aboriginal 

genocide, and I’ve also appeared as amicus in that case of Thorpe v Kennett when 

Warren J, as she then was, accepted that I was amicus curia, although I was actually 20 

appearing as a friend to Mr Thorpe. 

 

And I’ve appeared in the Federal Court and the Supreme Court of South Australia 

with a guy called Kevin Buzzacott, the late Kevin Buzzacott, on genocide matters as 

well.  So it’s up to your Honour, but I think it’s - - - 25 

 

HIS HONOUR:   The Court is very grateful for the assistance that you’re able to 

provide to Mr Thorpe.  And so the way I’ll do it formally is that Mr Thorpe is 

appearing for himself with your assistance. 

 30 

MR LINDON:   Thank you, sir.  Thank you. 

 

HIS HONOUR:   And I don’t mean any disrespect in I will be addressing Mr Thorpe 

but, of course I welcome any assistance that you’re able to provide the Court, Mr 

Lindon. 35 

 

MR LINDON:   Yes.  There is one preliminary matter, sir, which is a question of 

disqualification for perceived bias.  It’s probably a formal application, but given that 

your Honour has pledged allegiance to King Charles and what we say is the invading 

Crown, we would say that there’s a fair perception of bias in the Aboriginal 40 

community and in the international community that your Honour wouldn’t be able to 

bring an unbiased mind to the application. 

 

The problem is that every other judge on the Court is also in the same position, and 

what Richards J did recently in that application was to say, well, the doctrine of 45 

necessity applies, and, therefore, she continued to hear the matter as if we had come 

to the jurisdiction. 
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HIS HONOUR:   So you accept that that would apply? 

 

MR LINDON:   I think we have no choice, your Honour - - - 

 5 

HIS HONOUR:   Yes. 

 

MR LINDON:   - - - if we want to go on, because, I mean, presumably your Honour 

might find that you are disqualified for bias on that basis, because, clearly, having 

sworn allegiance to a foreign king, as it were, in Mr Thorpes’ eyes, every Aboriginal 10 

person would, therefore, regard you as biased, because you don’t owe allegiance to 

Aboriginal law. 

 

HIS HONOUR:   Yes.  But anyway, as I understand it, that application is not pursued 

because you would accept that the doctrine of necessity would apply. 15 

 

MR LINDON:   If that’s your Honour’s ruling.  I think we would seek a specific 

ruling on that, but that’s what happened with Richards J in the Supreme Court. 

 

HIS HONOUR:   Well, without going into the merit of your application, I would 20 

accept your submissions as to the doctrine of necessity. 

 

MR LINDON:   Right.  Thank you, sir. 

 

HIS HONOUR:   Mr Thorpe, can I let you know that I’ve read the documents that 25 

you filed, and I will just identify for your assistance what I have read.  I’ve read the 

originating application.  I have read your affidavit, which was affirmed yesterday, 

and I have read the exhibits or the annexures to the affidavit. 

 

MR LINDON:   The affidavit hasn’t yet been affirmed, sir.  It was meant to be 30 

affirmed electronically, and there was a problem with mobile phones.  When we got 

the message this morning that your Honour would be hearing it, we wondered if Mr 

Thorpe could simply affirm it in front of your Honour, affirm that the contents are 

true and correct to the best of his knowledge and belief.  I know it’s unusual, but at 

least that puts a formal document before the Court. 35 

 

HIS HONOUR:   Yes. 

 

MR LINDON:   I think a judge of this court is permitted under the - - - 

 40 

HIS HONOUR:   What if I just proceed on the basis of an undertaking that you will 

affirm it at the registry on the way out? 

 

MR LINDON:   Thank you, sir. 

 45 

HIS HONOUR:   Is that satisfactory?  
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MR LINDON:   If that suits the Court. 

 

HIS HONOUR:   Yes.  All right.  Now, can I indicate what I’ve done is when I read 

the papers, I saw that the application was urgent.  It was said to be urgent.  So, 

therefore, I’ve listed it as soon as I can - - - 5 

 

MR LINDON:   Thank you. 

 

HIS HONOUR:   - - - in order to hear from you.  To my mind, the first issue is 

whether I should hear the application without notice to the prospective respondents, 10 

and just to assist you, that’s the issue that is most occupying my mind for some 

reasons that I will identify as a result of my reading of the papers.  So I hope you 

don’t mind if I just give you an indication of what my preliminary thoughts are. 

 

MR THORPE:   No. 15 

 

HIS HONOUR:   Okay.  The first issue is whether the Court has jurisdiction, and the 

Federal Court has some general federal jurisdiction under section 39B subsection 

(1A)(c) of the Judiciary Act, and I can see that Mr Lindon is making notes, so I 

expect that he will understand what I’m talking about.  And so what one has to do is 20 

to identify a law of the Commonwealth Parliament, to which the matter relates, and 

in your material you’ve referred to two laws.  You’ve referred firstly to the – I will 

just get the title right, the Aboriginal and Torres Strait Islander Protection Act firstly, 

and, secondly, the Commonwealth Criminal Code, and there may be other laws, but 

they’re the ones that you’ve nominated. 25 

 

So without hearing argument from the respondents, I’m cautious about hearing an 

application without notice where there are real questions in the Court’s mind as to its 

own jurisdiction, because just in broad outline it seems to me that the Aboriginal and 

Torres Strait Islander Protection Act is concerned with a scheme for the making of 30 

declarations for the protection of significant Aboriginal objects or areas. 

 

Now, if a declaration was made in relation to the site, then the Court under the Act 

would have power to make orders if there is a threatened contravention of the 

declaration.  But on the material I’ve read, my preliminary view is I would be 35 

disinclined to hear on an ex parte basis, proceed on the basis that there’s evidence 

that any declaration has been made under the Act that would attract the Court’s 

jurisdiction. 

 

Now, that might have the consequence that your remedy is not a legal remedy.  It 40 

might be that you would have to seek to engage the Minister or one of the other 

authorised officers under that Act, who I see have power to make emergency 

declarations.  But from the Court’s viewpoint, the Court is not involved in that 

process.  So that’s the first piece of legislation. 

 45 

The second piece of legislation that you refer to is the Criminal Code and, in 

particular, the provisions in section 268.4 which I’ve read, and I had two concerns 
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about reliance on that.  But the first is, there’s a real question as to whether a civil 

court can grant an injunction to restrain the breach of a criminal law.  And before I 

jumped in on that, I would want to hear full argument from both sides as to whether 

that’s appropriate. 

 5 

But, secondly, and perhaps this is a more straightforward issue, because the first 

issue would require a lot of reference to case law, is that section 39B(1A)(c) of the 

Judiciary Act, that’s the section that confers general jurisdiction on this Court, 

excludes jurisdiction in criminal matters.  So what I’m about to say is not very 

precise, I’m just describing it in very general terms, but there are specific Acts that 10 

confer criminal jurisdiction on the Court, like the Competition and Consumer Act or 

the Copyright Act, but the Court doesn’t have general criminal jurisdiction under the 

Criminal Code.  So that’s my completion of the summary of my concerns in relation 

to the first point.  That’s the Court’s jurisdiction. 

 15 

The second point is a question whether the proposed respondents would be the 

correct respondents to the proceeding, and I appreciate that you’ve taken the time to 

read the City of Melbourne Act, and that Act provides that the council is comprised 

of the councillors, but I would want to hear argument on whether the Local 

Government Act 2020 is the correct Act to look at and, in particular, section 14 of 20 

the Local Government Act 2020, which provides that the council of the various 

municipalities are bodies corporate, that is, that they’re like a company, they have the 

same status as a company, they can be sued in the name of the council. 

 

So that if the matter concerns allegations that council officers have taken property 25 

unlawfully, it might be said that the proper respondent is not the individual 

councillors because there’s no evidence that I can see that any identified councillor 

attended Camp Sovereignty and took any property, but if it’s council officers it may 

well be the case that the council of the City of Melbourne is the proper respondent, 

and I would be looking at whether the Court should hear from it before making any 30 

orders of the type that have been sought. 

 

In relation to the 12th and 13th proposed respondents, that is the Minister and the 

Premier, similarly a question arises in my mind in the absence of any direct 

allegation against them, whether they would be proper respondents, or whether it 35 

should be the state of Victoria, or whether the evidence discloses any cause of action 

against any servant or agent of the State of Victoria. 

 

So I thought it best that I convene the application in open court rather than just 

sending emails, so that I could express the Court’s concerns about whether the Court 40 

should hear the application and make orders sought without notice to the proposed 

respondents, and my preliminary view is that I wouldn’t make the orders without 

notice.  Mr Lindon. 

 

MR LINDON:   Yes, we anticipated that would be the obvious view of the Court, 45 

because on Sunday it may have been a different matter, but today it’s a working day 

and - - -
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HIS HONOUR:   Yes. 

 

MR LINDON:   - - - we wondered whether we should actually have given notice to 

the council this morning, but because you were hearing it this afternoon we thought 5 

we would wait on your views. 

 

HIS HONOUR:   Yes. 

 

MR LINDON:   Would your Honour consider the possibility that given that you will 10 

direct that the respondents, whoever they may be, be served, would your Honour 

consider making an order in the meantime, or at least, if not making an order in the 

nature of an injunction restraining the respondents, whoever they may be, from 

further entry on Camp Sovereignty, perhaps some sort of undertaking could be given 

by them.  I mean, perhaps it might be - - - 15 

 

HIS HONOUR:   Well, that would be easier if they were here. 

 

MR LINDON:   Yes. 

 20 

HIS HONOUR:   - - - because then they would be in a position to consider - - - 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   - - - whether any undertaking is necessary. 25 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   There are other issues, and I very much appreciate that this has 

been done at short notice, and that drafting orders can at times be a little bit tricky, 30 

but the orders have to be in a form that can be readily enforced.  So the orders at the 

moment, for instance, require the taking of positive acts by, at the moment, the 

councillors, and I wouldn’t be inclined to make those orders without giving persons 

who might be affected by the orders an opportunity to be heard, whether that be the 

council itself or the individual councillors. 35 

 

MR LINDON:   Does your Honour want to hear any response to the matters you’ve 

raised, or we just move on from that?  Obviously, we have responses, but it may just 

be a waste of the Court’s time to go through that in the absence of senior counsel. 

 40 

HIS HONOUR:   Well, I’m happy to hear anything. 

 

MR LINDON:   Right. 

 

HIS HONOUR:   But if the position is that the applicant can see that it’s desirable 45 

that the proposed respondents have notice - - - 
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MR LINDON:   Yes. 

 

HIS HONOUR:   - - - then we can just proceed down that path. 

 

MR LINDON:   Right.  I think given that – there will be transcript of today, won’t 5 

there, presumably? 

 

HIS HONOUR:   The matter is being transcribed.  Yes. 

 

MR LINDON:   And would your Honour consider, given Mr Thorpe’s circumstances 10 

and his fee waiver application, making transcript available to Mr Thorpe? 

 

HIS HONOUR:   I will, but also on an undertaking that the respondents be served 

with it. 

 15 

MR LINDON:   Of course.  Well, it may just be worth saying a couple of things in 

relation to what your Honour has raised.  I think they’re important issues, and you 

have a duty to consider them, but it may be helpful to the respondents, whoever they 

may end up being, to hear Mr Thorpe’s answers to some of the matters you’ve raised.  

Would that be useful, or it can await another day? 20 

 

HIS HONOUR:   I think it can all wait another day, because I’m mindful of the rules 

of natural justice, and not to say too much in the absence of persons who may have a 

real interest in the outcome of the matter. 

 25 

MR LINDON:   Right.  Right.  Yes.  Well, suffice to say that Mr Thorpe believes 

that he has responses to each of the matters that your Honour has raised. 

 

HIS HONOUR:   Yes. 

 30 

MR LINDON:   And it does involve some case law, and it may take some time, and 

more appropriately done with an actual respondent rather than your Honour having 

to decide in the absence of respondents, because having a respondent makes your job 

easier and more judicial because you’re deciding between two competing arguments. 

 35 

HIS HONOUR:   Yes.  Well, the threshold issue is whether there’s a matter. 

 

MR LINDON:   Right.  Well, your Honour, shall I just deal with that briefly?  Your 

Honour has raised the question of - - - 

 40 

HIS HONOUR:   Yes, I won’t say much more than the preliminary views I’ve 

expressed. 

 

MR LINDON:   Right – right. 

 45 

HIS HONOUR:   But if you think it would assist me if you just outline very briefly.  
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MR LINDON:   Yes.  Well, you’ve raised the Judiciary Act question and the fact that 

it specifically excludes criminal prosecutions and criminal matters, and then the fine 

print in that section on criminal matters makes it clear that it’s to do with 

investigations and actual criminal aspects, criminal procedures on foot.  Whereas we 

say that what we’re dealing with is a breach of statutory duty, and that the statutory 5 

duty is defined in this case in the Criminal Code, a duty not to commit acts of 

genocide or not to be complicit in acts of genocide. 

 

So it’s a slightly different argument to saying that we rely on the criminal jurisdiction 

of the Court, and our submission would be that reading section 39B(1C) carefully, 10 

it’s clear that it only relates to ongoing criminal matters, and it doesn’t refer or seek 

to exclude a general standard of behaviour, which in this case is set out in division 

268.  So that basically, our submission would be, in any event, the Genocide 

Convention is now part of Australian customary law after 20 years of the Rome 

Statute, and that every Court in the country is duty bound to stop and prevent 15 

genocide. 

 

How could it be otherwise?  No Parliament of either State or Commonwealth would 

pass an Act saying genocide is legal.  So our submission would be that, of course, it’s 

now part of the common law, just like homicide is part of the common law.  That can 20 

await another day, but as long as your Honour has some room in your indications as 

to the issue of Commonwealth matter, that it’s arguable, certainly arguable.  Whether 

your Honour thinks it has any prospects of success, it’s important that Aboriginal 

people who have been so long excluded from the Court and who are widely 

recognised as having their sovereignty rejected by the Court, and that’s now 25 

changing, as we see with the Premier of Victoria acknowledging that sovereignty has 

never been ceded, that’s now a live issue. 

 

I think our submission would be that it’s a kind of benefit of the doubt argument, 

given that Aboriginal people have never had the opportunity to present these 30 

arguments, and it’s not completely fanciful, it’s beholden on the Court to hear the 

argument with respondents to answer that matter.  That’s all we have to say on the 

Commonwealth matter, on whether there’s a, you know – yes, whether it arises under 

a law of the Commonwealth. 

 35 

And just in relation to the Heritage Act provision, you’re saying that in the absence 

of a declaration you doubt whether the Court has got jurisdiction, and it may well be 

that it’s a matter for the - - - 

 

HIS HONOUR:   It’s just an off-the-cuff reaction from my reading of the Act. 40 

 

MR LINDON:   Yes.  Well, it’s a fairly reasonable one, your Honour, if I may say 

so.  It’s a kind of obvious first step.  We say that what the Heritage Act does is it 

defines destruction of an Aboriginal place or an Aboriginal object.  We say the fire is 

the object, and the place is the camp, and it doesn’t restrict itself to the Minister 45 

making a declaration.  



 

.VID388/2024 13.5.24 P-9  

©Commonwealth of Australia  MR LINDON 

We say that because of that very Act and because there are powers of the Minister, 

we say that the Court can take that into account, particularly where there’s a second 

law of the Commonwealth, namely the complicity in genocide provisions, that 

there’s enough there for your Honour and for the Court to consider that the Court of 

its own motion can carry out the same protection that the Minister can.  Once again, 5 

presumably, providing there are respondents to argue whether or not that’s the case.  

And as to who the respondents are, do you want to hear any more on that, or 

you’ve - - - 

 

HIS HONOUR:   If you’ve got anything that would assist me, I would be grateful. 10 

 

MR LINDON:   Yes.  It seemed to us that there’s a degree of personal responsibility 

involved in being a councillor, particularly when what’s alleged is a standard of duty 

not to commit acts of genocide, and particularly where the only genocide that we’re 

aware of that has happened in this country has happened to Aboriginal people.  I 15 

think it’s beyond dispute now that there has been a multi-generational genocide 

against Aboriginal people.  There is no declared war, but there has been no end of 

hostilities. 

 

There’s no treaty, therefore, you can’t say that there was any consent given.  And we 20 

also know that Terra nullius has been rejected for years now since Mabo, “The most 

shameful legacy,” I think the High Court described it.  So we say there has been no 

conquest, because there’s no end to hostilities, no declared war.  There has been no 

cession, because there’s no treaty, there’s no consent, and there’s no doctrine of 

Terra nullius, empty land, that the Crown can avail itself of here. 25 

 

And the proof of that is in Victoria at the moment there’s a Pathway to Treaty Act, 

there’s a Treaty Authority Act, there’s the Yoorrook Commission, which is the first 

truth commission in Australia looking into injustices, including, in the terms of 

reference, genocide against Aboriginal people.  I think it’s – as I say, it’s beyond 30 

dispute that something happened here to take the healthiest, wealthiest people, 

probably in the world, and turn them into the most impoverished and, I would say, 

grief-stricken and probably crazy because the serious mental harm that has been done 

to them is really, you know – what happened here, sir, is clearly something that is 

one of the biggest genocides in the world, and the truth of it is only just now coming 35 

out. 

 

Whether your Honour accepts that view or not, I think there’s a degree of evidence 

emerging from the Yoorrook Royal Commission and from the other States, for 

example, South Australia now has Voice legislation.  There’s a reason why they have 40 

that.  Queensland is looking into it, New South Wales, Northern Territory.  One can 

point to various bits of legislation that support the view that there’s something wrong 

in Australia that needs to be fixed, it’s up to the legislature to fix it, not the Courts, 

but it’s also not up to the Courts to exclude legal arguments that may support the 

Aboriginal position rather than the Crown’s position. 45 

 

HIS HONOUR:   So what I’ve tried to be careful to do today - - -
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MR LINDON:   Yes. 

 

HIS HONOUR:   - - - is just to identify the only issue on my mind is whether I 

should hear this in the absence of people who might be affected by any orders that 5 

are sought. 

 

MR LINDON:   Yes, right.  And the reason I went off on that slight digression is to 

show that there’s individual responsibility.  So we say, actually, despite what your 

Honour says about the Local Government Act, actually the people responsible here 10 

are the councillors.  It was done under their watch.  We say they knew what was 

going on, and they didn’t stop their underlings from doing this.  So - - - 

 

HIS HONOUR:   Anyway, you’ve heard what I have to say about that and that will 

be a matter for Mr Thorpe to consider. 15 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   But if you want to seek interim relief, then the next step would be 

to identify a return date. 20 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   And I would be interested in hearing from Mr Thorpe as to when – 

or, sorry, who the proposed respondents may be and when they can be served. 25 

 

MR LINDON:   Yes.  So Mr Thorpe would be prepared today to add the Corporation 

of the City of Melbourne as a respondent, whilst keeping the individual respondents, 

and then they could be served tomorrow.  Then they can come to this court and argue 

why they shouldn’t be respondents, and your Honour has outlined the kind of 30 

arguments they might use, and as far as the Premier and the Minister for Aboriginal 

Affairs are concerned, your Honour suggested the State of Victoria might be seen as 

appropriate respondent, if any. 

 

HIS HONOUR:   Well, the primary point was, on an ex parte basis, where normally 35 

one has to have a strong case for the Court to act without notice, I had difficulty 

seeing how the Minister and the Premier had any personal liability. 

 

MR LINDON:   Yes. 

 40 

HIS HONOUR:   That is, I mean by that legal liability. 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   Now you might say “responsibility”, to my mind that’s a different 45 

concept than legal liability.  
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MR LINDON:   Well, it’s quite clear under the Genocide Convention and under 

division 268 of the Commonwealth Criminal Code that there is no immunity.  That’s 

to say there’s no impunity or immunity for any elected official or head of State or 

any minister.  So rather than making the State of Victoria a respondent because they 

actually had some degree of involvement in both the planning issues, and your 5 

Honour has seen that there has been a proposal to have an interpretation centre by 

Nonda Katsalidis, a leading architect. 

 

HIS HONOUR:   It may well be, for instance, that the State of Victoria has no 

criminal liability. 10 

 

MR LINDON:   Yes – yes. 

 

HIS HONOUR:   That’s another issue.  But, anyway, I don’t want to say too much. 

 15 

MR LINDON:   Yes. 

 

HIS HONOUR:   But it’s a matter for you, Mr Thorpe - - - 

 

MR LINDON:   Yes. 20 

 

HIS HONOUR:   - - - as to who you seek to have joined to a proceeding. 

 

MR LINDON:   Well, I think having heard what your Honour has said this afternoon, 

Mr Thorpe would be inclined to add the State of Victoria and the Corporation of the 25 

City of Melbourne as respondents, whilst maintaining the individuals already there, 

and leave it to your Honour to either strike them out or for them to come to Court 

and tell your Honour why they should be absolved from the burden of incurring 

expense in this matter. 

 30 

HIS HONOUR:   Okay.  Now, given that parties have to be served - - - 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   - - - and have proper notice, I’m inclined to adjourn this until 35 

Friday. 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   At 10.15 am. 40 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   I propose to make an order that you give notice of the application, 

that is, the applicant give notice of the application and of its adjournment until Friday 45 

at 10.15 am to the Council of the City of Melbourne and to the Victorian 

Government Solicitor’s Office and any other person whom the applicant considers 
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should be given notice, and that should be done – how long would you need for that, 

Mr Thorpe? 

 

MR LINDON:   By tomorrow at 5 pm.  Is that - - - 

 5 

HIS HONOUR:   Might make it a little earlier than 5 - - - 

 

MR LINDON:   Yes. 

 

HIS HONOUR:   - - - because if people get things at 5 o’clock they may not see them 10 

until the next day.  So would noon be feasible? 

 

MR LINDON:   Yes.  Thank you.  I think that would be personal, sir.  We would 

have to go to the VGSO, or we would have to go to the business address of the 

Corporation of the City of Melbourne.  I don’t think email service would be 15 

sufficient in the circumstances, does your Honour?  Because if it was email, we 

could do it today. 

 

HIS HONOUR:   Well, this is not originating process. 

 20 

MR LINDON:   No. 

 

HIS HONOUR:   So personal service.  I’m not expressing an opinion - - - 

 

MR LINDON:   Yes. 25 

 

HIS HONOUR:   - - - I’m just thinking out loud.  Arguably personal service is not 

required, but it does have to be effective service or effective notice. 

 

MR LINDON:   Yes. 30 

 

HIS HONOUR:   So I might use the term effective notice in the order. 

 

MR LINDON:   Yes, because a flurry of emails come into those places all day.  

So - - - 35 

 

HIS HONOUR:   Yes, and you might, Mr Thorpe, consider that effective notice is 

better given by delivering an envelope to the Victorian Government Solicitor’s 

Office and to the Council of the City of Melbourne.  And you might also consider 

that service will be more effective if it’s accompanied by an email alerting someone 40 

to the fact that the envelope has been delivered.  But the reason I’m making these 

suggestions is it would not be in the Court’s interest if those whom the applicant 

intends to serve for whatever reason were unaware of the hearing on Friday, they 

have to be made aware of it in some way.  
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MR LINDON:   Perhaps the most effective way to do that is, at the conclusion of this 

hearing, send them an immediate email and then follow up in the morning with 

envelopes. 

 

HIS HONOUR:   Yes. 5 

 

MR LINDON:   Preferably envelopes this afternoon, which is still feasible as well, 

because the earlier notice they have, the more chance they have to come to court on 

Friday and not seek an adjournment immediately. 

 10 

HIS HONOUR:   Okay.  I will adjourn the Court shortly, and I will make the orders 

in chambers and my associate will email the order to you, so that you can then 

include a copy of the order in the documents that are to be given to the other parties. 

 

MR LINDON:   In terms of an actual injunction order to hold until Friday to prevent 15 

anyone doing anything stupid in the meantime, one would have thought that 

receiving notice this afternoon that the Court has made these orders, one would be 

very surprised if Melbourne City Council or their underlings decided to go and put 

the fire out or remove the camp again, but would it be - - - 

 20 

HIS HONOUR:   I’m not persuaded to make any orders - - - 

 

MR LINDON:   Right. 

 

HIS HONOUR:   - - - without notice to those who are likely to be affected. 25 

 

MR LINDON:   Right.  Right.  I think that’s - - - 

 

HIS HONOUR:   That’s my decision. 

 30 

MR LINDON:   Okay.  Thank you, sir.  Do you want to say anything, Robbie? 

 

MR THORPE:   Yeah, I just - - - 

 

MR LINDON:   Stand up. 35 

 

MR THORPE:   How do we protect our site and - - - 

 

HIS HONOUR:   Well, at the moment, as I understand the evidence, the fire has been 

relit, and it remains lit. 40 

 

MR THORPE:   What’s to stop them coming down again tonight, any time? 

 

HIS HONOUR:   Well, no court order at the moment, but I want to hear what people 

have to say before I exercise judicial power.  That’s the view I have come to.  45 



 

.VID388/2024 13.5.24 P-14  

©Commonwealth of Australia  MR LINDON 

MR THORPE:   And I was just thinking that the Cultural Heritage Act, Victoria’s 

Cultural Heritage Act, is connected to the Federal Act, and I think it’s part 2 of the 

Federal Act.  If that makes them liability in some respect, and this is – well, I don’t 

know.  I think a lot of the 67 referendum, that’s the reasons the Federal Government 

took over responsibility for our affairs because of the criminal neglect of our people 5 

and our sites and our culture, so I just wonder if there’s any liability afforded to the 

Federal Government, if that makes any difference to the scheme of things. 

 

MR LINDON:   Are you suggesting the Commonwealth as a respondent? 

 10 

MR THORPE:   Has a duty of care to us too, and to our culture and, you know, like, 

there’s a possibility that the case could come back at any time, you know.  They’ve 

intimidated those people there and - - - 

 

HIS HONOUR:   Well, you know it will be coming back on Friday.  So that that will 15 

be in my order - - - 

 

MR THORPE:   It would be good to give them notice of that - - - 

 

HIS HONOUR:   - - - and you will be able to serve that order if you’re able to this 20 

afternoon, if not, first thing in the morning.  I will note in the orders a few things.  

Firstly, that the applicant will affirm the affidavit at the conclusion of the hearing.  

Secondly, that the Court declined to hear the application on its merits without notice, 

and for that purpose has adjourned it until Friday at 10.15 am. 

 25 

MR LINDON:   In terms of adding respondents, we’ve suggested that perhaps the 

State of Victoria and the Corporation City of Melbourne ought to be added as 

respondents.  And now Uncle Robbie suggested the Commonwealth of Australia as a 

potential respondent as well.  Does that interfere with where we’re at with these 

proceedings?  Is it better to, as it were, continue with where we are with the 30 

application, and then hear from the respondents on Friday, and perhaps just giving 

notice to the State of Victoria, Commonwealth of Australia and the Corporation of 

the City of Melbourne that we might seek to add them as respondents, or do we have 

to redraw the whole application in order to add - - - 

 35 

HIS HONOUR:   Well, at the moment, it’s an application prior to the 

commencement of the proceedings - - - 

 

MR LINDON:   True. 

 40 

HIS HONOUR:   - - - as permitted by rule 7.01. 

 

MR LINDON:   That’s true. 

 

HIS HONOUR:   So if the Court were persuaded to make any orders, it would be on 45 

the basis of an undertaking that a proceeding would then be commenced.  
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MR LINDON:   Correct. 

 

HIS HONOUR:   That’s the way in which the applicant has chosen to proceed. 

 

MR LINDON:   Yes, that’s right. 5 

 

HIS HONOUR:   But the ruling I’ve made is that I decline to hear the application on 

its merits without notice to those who are likely to be affected. 

 

MR LINDON:   Yes. 10 

 

HIS HONOUR:   Now, it’s a matter for you as to whether or not you want to give 

notice to the Commonwealth, Mr Thorpe, but it’s your case.  I can only make rulings, 

I don’t give advice. 

 15 

MR LINDON:   Indeed.  Okay.  Thank you very much for your time. 

 

HIS HONOUR:   All right.  I will adjourn the Court now and those orders will be 

emailed to you, Mr Thorpe. 

 20 

HIS HONOUR:   Thank you. 

 

 

MATTER ADJOURNED at 2.53 pm UNTIL FRIDAY, 17 MAY 2024 


