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MR R. THORPE: | appear.

HIS HONOUR: Thank you, Mr Thorpe.

MR L. LINDON: Mr Thorpe’s friends.

HIS HONOUR: Thank you, Mr Lindon.

MR D. COLLINS KC: If your Honour pleases, | appear for the first to fourth, and
sixth to ninth, and 11th of the proposed respondents, who are Councillors of the City
of Melbourne - - -

HIS HONOUR: Yes.

MR COLLINS: - - -and the City of Melbourne. | don’t appear for the fifth or 10%"
proposed respondents, who are also Councillors, but they have been unable to be
contacted and have not, therefore, provided instructions to appear on their behalf.
HIS HONOUR: Okay, and can you just name who they are, please?

MR COLLINS: Those we don’t appear for or those we do?

HIS HONOUR: Those you don’t appear for, just so - - -

MR COLLINS: It’s---

HIS HONOUR: - - - that that can register with me.

MR COLLINS: Yes, the fifth is — yes, Jama Hakim - - -

HIS HONOUR: Yes.

MR COLLINS: - - - and the 10" is Elizabeth Mary Doidge.

HIS HONOUR: Thank you. And just to confirm, you also appear for the Council of
the City of Melbourne?

MR COLLINS: Yes.
HIS HONOUR: Thank you.
MR P. WILLIS SC: If your Honour pleases, | appear with my learned friend, MS

HILLY, for the 12th and 13th prospective respondents, the Minister for Treaty and
First Peoples and the Premier.
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HIS HONOUR: Thank you, Mr Willis. Is there any objection from the proposed
respondents to Mr Lindon assisting Mr Thorpe?

MR COLLINS: On the last occasion, leave was given for him to attend as a
McKenzie friend. | wasn’t familiar with what a McKenzie friend was, but having
looked at it, it appears someone who assists by providing support and assisting sotto
voce, but not making submissions on behalf of or acting as a legal representative.

HIS HONOUR: 1didn’t use the term McKenzie friend myself. | gave leave to Mr
Lindon to assist Mr Thorpe in the way he did, and so my question is, is there any
objection in Mr Lindon continuing to do that, in the same way he did on the ex parte
hearing?

MR COLLINS: Well, if it’s consistent with providing support and providing sotto
voce assistance, there’s no objection.

HIS HONOUR: Yes.
MR COLLINS: Ifit’s acting as a legal practitioner or making submissions, there is.
HIS HONOUR: Okay. Mr Willis?

MR WILLIS: Consistently with the last time, your Honour, we don’t take an
objection.

HIS HONOUR: Yes. | overrule the objection made on behalf of Mr Collins’
clients. 1 will hear Mr Lindon as a person who is assisting Mr Thorpe in the same
way | did upon the last occasion, but, as | indicated on that occasion, Mr Thorpe is
appearing for himself with Mr Lindon’s assistance. Now, Mr Thorpe, Chambers has
received some documents filed on behalf of the prospective respondents. Have you
had an opportunity to read those documents?

MR THORPE: No.

HIS HONOUR: Okay. I haven’t had an opportunity to study them either, so could |
just ask counsel for the proposed respondents just to identify, in brief terms, what the
position of those prospective respondents is, and them | propose to stand the matter
down. Mr Collins?

MR COLLINS: We oppose the order sought. My submission — or our submissions
relate purely to the order for preservation of property, or of preservation, I’m sorry,
of camp sovereignty, and say that the grounds for making such an order against the
12" and 13" respondents are not made out.

HIS HONOUR: Okay. Now, can I just ask you in turn to identify — firstly, Mr
Collins — what documents, if any, the persons whom you represent propose to file or
rely upon?
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MR COLLINS: The affidavit of Mr Deane Robertson - - -
HIS HONOUR: Yes.

MR COLLINS: - --and we’ve provided a summary of submissions which
essentially summarise the submissions | will make orally.

HIS HONOUR: | don’t believe I’ve received that document.

MR COLLINS: I’m sorry, your Honour. It was emailed, and we have a hard copy
we can provide to your Honour. It was emailed - - -

HIS HONOUR: When was it emailed?
MR COLLINS: Sorry?
HIS HONOUR: When was it emailed, and to whom?

MR COLLINS: I’m sorry, it was to the Registry, not to your Honour’s associate, at
about 9.30.

HIS HONOUR: Okay. Mr Willis?

MR WILLIS: We have a two and a half page outline of submissions, your Honour.
We don’t file any affidavit material, though we refer to the - - -

HIS HONOUR: I’ve got a soft copy of that document.
MR WILLIS: Yes. Thank you, your Honour.
HIS HONOUR: Thank you.

MR WILLIS: And in that, we do refer, on a matter of fact, to the affidavit of Mr
Robertson filed by the first to 11" respondents.

HIS HONOUR: Okay. Now, Mr Thorpe has filed two affidavits in addition to the
affidavit that was before the court on Monday, and | will just identify what they are.
There’s an affidavit of 14 May with the heading Affidavit of Service of Notice to
Prospective Respondents and Others, and there’s a second affidavit of - - -

HIS HONOUR: Could we silence that, please? The second affidavit, titled
Affidavit to Add Director Deane Robertson and Other Melbourne City Council
Executives as Prospective Respondents. Could I confirm that counsel for the
prospective respondents have those documents?
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MR COLLINS: We have, your Honour
MR WILLIS: Yes, your Honour.

HIS HONOUR: And there’s a Notice of Constitutional Matter that has been filed.
You have those.

MR COLLINS: We have that, your Honour.

HIS HONOUR: Thank you. Now, Mr Thorpe, how long do you need to read the
outlines of submissions and the affidavit?

MR THORPE: | would say probably a week.

HIS HONOUR: No, well, you don’t have a week. This is your urgent application,
so | will give you half an hour.

MR THORPE: | won’t be able to respond to them - - -
HIS HONOUR: No, I will give you half an hour to read it.
MR THORPE: Thank you.

HIS HONOUR: So I will stand the matter down until 5 to 11.

ADJOURNED [10.26 am]
RESUMED [10.57 am]
MR COLLINS: Your Honour, I should correct. Mr Hakim is the fourth prospective
respondent, not the fifth. There was a counting error on the schedule.

HIS HONOUR: Yes.

MR COLLINS: So I actually announced an appearance for the first to third, fifth to
ninth, and 11" prospective respondents, and the Melbourne City Council.

HIS HONOUR: Yes. But, in any event, it’s stated correctly, | take it, in your
written submissions.

MR COLLINS: No, it’s not.

HIS HONOUR: It’s not. Okay.
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MR COLLINS: So it should be first to third, fifth to ninth, and 11™ , and also the
Melbourne City Council.

HIS HONOUR: Thank you, Mr Collins.

MR LINDON: It seems there’s no appearance by the State of Victoria, is there?
We had appearances from the Minister for Treaty and First Peoples, and the Premier,
but there’s no appearance from the State of Victoria.

HIS HONOUR: That appears to be so, yes.

MR LINDON: And also there’s no appearance by Citywide, which also been given
notice. That’s a wholly owned - - -

HIS HONOUR: That appears also to be so.

MR LINDON: And there’s no appearance by Serco, which has also been given
notice, and there’s no appearance by the officers of the Melbourne City Council who
were given notice, namely, Director of Security, Dean Robertson; Chief Operating
Officer, Mans Bassi; City Services Director, Rushda Halith; Business Economy,
Ludo Campbell-Reid; Executive Services, Kirstie Pearce, who is present in court
today; Strategic Communications, Rebecca Skelton; Infrastructure and Amenity,
Rick Kwasek; and Strategy Planning, Michael Tenace, T-e-n-a-c-e. Those people
were all given notice and served with all the documents in the proceedings so far,
and there appears to be no appearance entered for them, unless entering an
appearance for the Melbourne City Council would be a way of including them, but
there’s no appearance, like, individually by those officers who are the executive
leadership team. | think that’s the case.

HIS HONOUR: Yes, thank you, Mr Lindon.

MR LINDON: So just a couple of preliminary matters while we’re back. The
question of transcript, once again - - -

HIS HONOUR: Before we — | will start with some preliminary matters.
MR LINDON: Thank you, sir.

HIS HONOUR: | will hear both or all parties as to the evidence that they seek to
tender. | will receive the evidence, then I will hear submissions, firstly, from Mr
Thorpe, then from counsel for the prospective respondents, and then Mr Thorpe will
have an opportunity to reply.

MR LINDON: Thank you, sir. There is a preliminary matter, though, apart from
the transcript and a request for a video recording to be maintained. The question of
disqualification, we would like to raise with you formally this morning, now that the
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respondents are here, sir, and the question of jurisdiction. The — we say that this
court has no jurisdiction to decide this matter.

HIS HONOUR: Sorry, this court has no - - -
MR LINDON: Jurisdiction.

HIS HONOUR: - - - jurisdiction.

MR LINDON: Because - - -

HIS HONOUR: To decide what matter?

MR LINDON: To decide this and any matter, because we say that the
Commonwealth of Australia has no jurisdiction over Aboriginal people.

HIS HONOUR: So should I just dismiss the application then?

MR LINDON: No. I think you need to decide whether or not the Commonwealth
of Australia has jurisdiction. What Mr Thorpe will ask you is where does the
jurisdiction come from? Why is it that Aboriginal people, who are still alive and
with no treaty, why is it that the Federal Court of Australia, the High Court of
Australia, the Commonwealth of Australia, the Parliament of Australia — where do
they get the jurisdiction from?

HIS HONOUR: Sit down, please, Mr Lindon.
MR LINDON: Yes, sir.

HIS HONOUR: Now Mr Thorpe — could you just stand up, Mr Thorpe? I’'m
addressing you because it’s your case, and | don’t really find Mr Lindon’s
submissions that helpful. You have filed process in this court seeking urgent relief in
relation to Camp Sovereignty in Kings Domain. And the position is that I listed that
urgently on Monday to hear about the claims that you wish to make, and | take it that
by filing the documents, you sought to invoke the jurisdiction of this court. Now,

iS---
MR THORPE: There is no other option.
HIS HONOUR: Yes. Yes. So the court is currently engaged - - -

MR THORPE: And | appear in this court because we want to make it clear to the
occupation ..... the courts and every other institution — that this is not your land.

HIS HONOUR: Yes.
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MR THORPE: And if it’s not your land, how could it possibly be your law applies
here?

HIS HONOUR: Yes. So you can’t really come along to the court seeking orders
and at the same time say the court doesn’t have jurisdiction.

MR THORPE: We’re in a time where we’re talking about treaties. The State has
clearly stated that we never ceded our sovereignty over this land. Where do we go
here?

HIS HONOUR: Well, do you want to proceed with your application or not?
MR THORPE: We’re looking for some guidance from you on this.

HIS HONOUR: No. Well, it’s your decision. Do you want to proceed with the
application or not?

MR THORPE: Yes. Well, can you explain how the court has jurisdiction to begin
with?

HIS HONOUR: But you’ve sought to invoke the jurisdiction.

MR THORPE: No. Regardless of what I think, you’ve got to explain how the court
has jurisdiction over the place.

HIS HONOUR: You’re the party who - - -

MR THORPE: You’re sitting up here. It’s all premised on the fact that you assume
that you have jurisdiction over these lands. There’s no consent. There’s no treaties,
obviously no jurisdiction ..... any logical understanding of it.

HIS HONOUR: Well, can you see the contradiction - - -

MR THORPE: And the other thing about it — we suffer because of this confusion.
And the State is not prepared to clarify this stuff. And we’re filling the gaols here.
You’re removing our children. You’re completely dismissing our law in this land.
And as far as I’m concerned, our land is — our law is so far superior to what we’re
dealing with here. Right. This is not a law. It’s on the back of piracy, invasion,
terrorism and genocide as far as I’m concerned. Where do you get law out of that?
How do you get law out of that? We need to go to the International Criminal Court.
Maybe there’s an opportunity here to resolve these things here in this country. But
we’re not going away. This is our land, and it’s our law. We never give that up. We
see that the land is our mother. For us, you know, what person in their right mind
would sell their own mother? We’re on a totally different train here. But this is our
land, and we make that point clear. Now we’re suffering. We’ve faced genocide.
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The Federal Court — Justice Crispin I think it was, admitted — Supreme Court of —
Supreme Court of Canberra, Australia. He said to us is that, yes, it was clear —
clearly enough evidence to suggest that genocide had occurred here. But what we’re
going to have to do is demonstrate the intent. That’s all. | think that’s very clear.
You know, what is turning up onto someone’s country with a fleet of ships, military
and biological warfare? That’s an act of war, an aggression. That’s intent. What
does terra nullius mean? Empty. | see that is intent. What does white-only policy
constitution mean? What does that mean for our people? That’s more intent. What
are these generations in your concentration camps here — reservations, mission
stations? That’s intent. Everything is about — in this country is about the intent to
destroy our people, deny our existence. It’s Mickey Mouse what’s going on with this
State here, with their talk of treaty — truth telling. That needs to be done at an
international court. It’s a joke.

HIS HONOUR: Mr Thorpe, can | just take you back to the application that you
filed with the court and the three orders that you seek to have the court make. The
first order you seek is an order, in effect, that the proposed respondents be restrained
from entering upon and destroying the fire at Camp Sovereignty. The second order
you seek is an order preserving Camp Sovereignty, and then the third order you seek
is ancillary orders. Now, do you still seek those orders from the court?

MR THORPE: That would help, yes.

HIS HONOUR: Okay. So you’re seeking to have the court exercise jurisdiction to
make those orders?

MR THORPE: Yes. Look - - -

HIS HONOUR: Because if your submission is the court doesn’t have jurisdiction, |
will just dismiss the application.

MR LINDON: Sir, I think that - - -
HIS HONOUR: No, I’ve asked you to sit down, Mr Lindon.

MR LINDON: Of course. Because | might be saying something about genocide. |
think | talk about - - -

MR THORPE: | think it’s catch 22, right. Why don’t you come to our law, our
fire? Do you know anything about our law there?

HIS HONOUR: Well, I’m not here to answer questions, but the law that | will be
applying is the law of Australia.

MR THORPE: Well, that’s always been the case - - -

HIS HONOUR: Yes.
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MR THORPE: - - - and dismissing the precedent law that’s here, all right — so that’s
the way you act.

HIS HONOUR: All right.

MR THORPE: So can we have that written down? This is why we act. We dismiss
the law — the precedent law of this land, take no notice of that, and just - - -

HIS HONOUR: Okay. So you’re pursuing an application for the orders in your
application?

MR THORPE: One other thing, I just want to know, does - - -

HIS HONOUR: No — just for the sake of clarity, you’re pursuing an application for
those orders?

MR THORPE: That would help. It would help protect our fire and our cultural
business.

HIS HONOUR: Okay. Well, let’s proceed in the way | suggested - - -

MR THORPE: If you can do that, that’s why we’re here.

HIS HONOUR: We will start with the evidence, and | will receive the evidence,
and then I will hear the arguments. Okay. So I identified earlier, Mr Thorpe, the
three affidavits upon which you rely, and I will, just for the sake of formality, ask
whether there’s any objection of the court receiving those affidavits. Mr Collins?
MR COLLINS: There’s not, your Honour.

HIS HONOUR: Mr Willis?

MR WILLIS: No, your Honour.

HIS HONOUR: No. Thank you. So that’s the evidence — that’s the affidavit
evidence upon which you rely, Mr Thorpe.

MR LINDON: Can we tender further evidence, sir? Can we tender further
documents at this point?

HIS HONOUR: Mr Thorpe, are there other documents that you wish to tender?
MR THORPE: Yes, there is.

HIS HONOUR: Okay. If you would just let me know what they are.
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MR LINDON: If I may assist, there’s a notice to produce, sir. A notice to produce,
which is an exhibit, an annexure to the affidavit.

HIS HONOUR: Well, if that’s an annexure to the affidavit, it’s in evidence.

MR LINDON: It’s in evidence, all right, sir. Then there’s a letter, which is referred
to in the affidavit, the second affidavit, about adding Dean Robertson, and it’s a letter
to the - - -

HIS HONOUR: So is that an annexure to the second affidavit?

MR LINDON: No. A paragraph at the end of the second affidavit refers to the fact
that Mr Thorpe is approaching the Independent Commission on Corruption and the
Equal Opportunity Commission, and also the Australian Federal Police, and | have
here a letter that was written on 15 May to the Commonwealth Director of Public
Prosecutions and the Australian Federal Police Commissioner, Mr Kershaw — a copy
to the Attorney-General. | have a reply from the Attorney-General, and | would seek
to tender those documents, sir. It is basically a request for the Australian Federal
Police to investigate Mr Robertson and the other seven officers we have referred to
already that are not represented today, for complicity in genocide and indeed for an
act of genocide, namely, entering on to the campsite with Aboriginal remains and
extinguishing the fire. We say that the other officers in the leadership team are
complicit in that genocide, and there’s references in that letter to the prosecution that
Mr Thorpe is conducting against Charles Windsor for genocide, the notice to the
Victorian Premier on 1 May, and a writ lodged in the Supreme Court on 25 April, sir,
and | have copies of both those documents as well to tender. So we would be
seeking to tender the letter dated 15 May 2024 to the Commonwealth Director of
Public Prosecutions, Miss Raelene Sharp SC, and the Australian Federal Police
Commissioner, Reece Kershaw APM.

HIS HONOUR: Are they the documents you wish to tender?
MR LINDON: I'm—1---
HIS HONOUR: That’s the extent of it?

MR LINDON: No, sir, no. We have some — we have — we have some documents to
tender, and I will go through them one by one, if | may.

HIS HONOUR: Okay.
MR LINDON: Thank you, sir.
HIS HONOUR: Well, can you just identify what they are?

MR LINDON: Yes, I —can we proceed by me identifying each document? Is that a
sufficient way to proceed?
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HIS HONOUR: Well, just - - -

MR LINDON: In the normal course — if | hadn’t had to spend so much time with
Mr Thorpe serving people with notice, and making sure they got it, an affidavit
would have been filed annexing these documents, but we are here on Friday
morning. We have the documents. We seek to tender them.

HIS HONOUR: Okay.

MR LINDON: Thank you.

HIS HONOUR: How many documents?

MR LINDON: | beg your pardon?

HIS HONOUR: How many documents?

MR LINDON: There will be about 10 documents, sir.

HIS HONOUR: Okay.

MR LINDON: Thank you.

HIS HONOUR: WEell, can you just identify what they are, just list them for me.
MR LINDON: Can I go through each document?

HIS HONOUR: Pardon?

MR LINDON: | think I have the right to introduce each document and say what it
is. Can | do it that way?

HIS HONOUR: No, I - - -
MR LINDON: | feel as though you’re rushing me for — for no — for no - - -
HIS HONOUR: No, I just want you to tell me what the documents are.

MR LINDON: Well, I will, sir. If you let me go through them, I will tell you. 1
mean, why are you pressurising me in this way?

HIS HONOUR: I’m not pressurising you.

MR LINDON: Well, I feel that, because | want to go through each document, and
you’re saying to give you a list, and tell you what they are.
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HIS HONOUR: Yes.

MR LINDON: And I say | will identify each document as | go through.
HIS HONOUR: Proceed.

MR LINDON: Thank you, sir.

HIS HONOUR: You’ve heard what I’ve said.

MR LINDON: Right. The next document, sir, is an unsigned letter dated 16 May,
headed In the Matter of Proceedings VID388. It’s an unsigned document between
Dean Robertson, Director of Safety, and Robert Thorpe / Uncle Robbie Thorpe, and
it proposes that there be without prejudice discussions, and that the agreement be
signed by Mr Thorpe, and that without prejudice discussions are entered into. Mr
Thorpe did not sign that agreement because we did not want to have without
prejudice discussions. | produce this as part of the fact that we will come to in
relation to the balance of convenience and the principles for getting an injunction to
show that they were not good faith negotiations to try and resolve the matter. | seek
to tender that document, sir.

The next document | seek to tender is an inventory of items removed on 10 May ’24.
This is the document that was handed to Mr Thorpe on 14 May. It is unusual, sir, in
that it’s not signed by anyone. There’s no officer’s signature. There’s no time at
which the inventory was taken. There’s no suggestion as to whether that was an
inventory that was taken at the time items were being removed, and the relevance of
this, sir, is that it shows that the items that were removed are basically fire tending
tools — grass rakes, hand saws, block splitters, assorted small tools, a garden cart, a
flashlight — and what’s missing from this document, sir, is a didgeridoo, and the
children’s artwork from the Bubup children’s early learning centre. They attended
there on the Tuesday before the raid, and they made and delivered to the camp
various artworks, and they are missing. And the relevance of that will become
apparent in relation to Mr Robertson’s affidavit, because his response is to simply
file a police report, nothing to do with them, and yet our position is that what should
have happened if they’re removing property, is they should video the - - -

HIS HONOUR: Mr Lindon - - -
MR LINDON: Yes, sir.

HIS HONOUR: - - - I’ve indicated twice already that we’re going to tender
evidence, and then we’re going to hear argument.

MR LINDON: Sorry.

HIS HONOUR: So just identify the documents.
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MR LINDON: | see what you’re saying.
HIS HONOUR: Otherwise | will revoke the leave that I’ve given to you.

MR LINDON: Okay. Thank you, sir. | think I finally understand what you’re
saying. You don’t want any exegesis about the document.

HIS HONOUR: That should have been plain to you.

MR LINDON: | detect a certain irritability in your tone, sir, and | apologise for
attempting to contextualise each document as | tendered it. If that’s of no assistance
to you, then we’ll proceed a bare-bones submission. The next document is a
proclamation, dated 27 April 2023, proclaiming that the genocidal entity calling itself
State of Victoria has today surrendered and ended its war. It’s a proclamation signed
by Alma Thorpe, Elder, and Marjorie Thorpe, Elder, and it calls for the enactment of
the First Peoples Sovereignty Recognition Act, the UN Declaration on the Rights of
Indigenous People, and the UN Convention on the Prevention and Punishment of the
Crime of Genocide. That proclamation is accompanied by an invitation from the
same Elders, Alma Thorpe and Marjorie Thorpe, to attend a big meeting, and a
summons to non-Aboriginal people to attend and pay the rent. 1 seek to tend to those
documents, sir.

The next document is a letter dated 20 October 2023 addressed to the Governor of
Victoria and the Premier of Victoria, and served upon them at that date, and it’s a
declaration. It’s asking the Governor, Margaret Gardner, and the Premier, Jacinta
Allen, to declare an end of hostilities against First People, and it’s signed by Robbie
Thorpe. That refers to information 1’ve already referred the Court to of Charles
Windsor for genocide, so | seek to tender that letter.

And the next document, sir, is — | think I’ve already referred to it. | will come back
to that. The next document we seek to tender is a letter dated 1 May 2024, addressed
to Premier Allen, the 49" Premier, Margaret Gardner, the 30" Governor, Anne
Ferguson, the 12™ Chief Justice, members of the 60" Parliament and Charles
Windsor. It calls for them to admit that they have no jurisdiction because there is no
treaty, there is no agreement, there is no terra nullius, and there has been no
conquest. That letter, we say, is relevant to the question of whether the State of
Victoria should appear or not.

The next document, sir, is an email to the DPP and the AFP in relation to a letter I’ve
already mentioned, and a following letter, sent to Mr Kim Wood, who’s the legal
officer at the Melbourne City Council, with an email saying, “Confidential, for your
information, letter to AFP and DPP”, and that was that letter in which we allege that
the AFP ought investigate the actions of Mr Robertson and the executive leadership
team for complicity in genocide.

The next document, sir, is in relation to Camp Sovereignty. It’s a six-page
document. In the affidavit, the first affidavit of Mr Thorpe, he refers to the visit by
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the First Peoples’ Assembly, and various other attendances. Also, one of the annexes
is from Nonda Katsalidis, and he refers to the event at Camp Sovereignty where
about 400 people attended. This shows elders from around the country attending the
celebration of the anniversary of Camp Sovereignty from 2006. The relevance of
that, of course, is that there will be interveners seeking to intervene in support of Mr
Thorpe’s application.

I think 1’ve referred you already to a writ that was lodged in the Supreme Court of
Victoria. This was a writ lodged by Aunty Alma Thorpe and Uncle Robbie Thorpe,
in which it is alleged that the only basis for the jurisdiction of the State of Victoria is
genocide, that there’s no treaty, there’s no conquest, there is no cession, and that
writ, sir, was lodged on Anzac Day, 25 April, and there was one document to go with
that, which is a ruling by the prothonotary rejecting that writ, because it would be
impossible for the court to declare its own nullification.

HIS HONOUR: What’s the relevance of that document?

MR LINDON: Well, shall I deal with that in submissions, or do you want me to
speak to the document? Sorry, I - - -

HIS HONOUR: Just tell me in a nutshell how it’s relevant to this application.
MR LINDON: How —well - - -
HIS HONOUR: A rejected writ in the Supreme Court.

MR LINDON: Right. It’s referred to in the letter to the Australian Federal Police
and the Director of Public Prosecutions. It refers to three documents. It refers to the
letter to the Premier - - -

HIS HONOUR: Yes.

MR LINDON: Right. And the letter to the Premier alleges that there is no
jurisdiction in the State of Victoria, alleges that this is all Aboriginal land and
Aboriginal law applies. Now, that writ sought to seek a ruling from the Supreme
Court of Victoria to that effect, and the prothonotary of the Supreme Court rejected
that writ. Now, that shows a chain of, | would say, evidence, sir, that there has been
an ongoing legal argument by Mr Thorpe and others about the fact that this is their
land, and their law governs all of us. The relevance of that to this case is that the
denial of that, we say, is an act of genocide, and the denial of that shows an intent to
destroy Aboriginal people, because if you deny their sovereignty, you’re denying
their existence as a people, as a group, and within division 268, the test of whether
it’s genocide is whether it affects a group of people in whole or in part, and intends
to bring about their destruction in whole or in part. So this is a chain of evidence that
shows that Mr Thorpe and others have been seeking through legal means, through
the courts that are available to them — because you won’t come to their court, you
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won’t come to their law, we have to come to your law because you have all the guns
and the power and the money.

HIS HONOUR: Okay.
MR LINDON: That’s the relevance of it.
HIS HONOUR: What’s the next document?

MR LINDON: The next item, sir, is an extract from the Melbourne City Council’s
website, which isa - - -

HIS HONOUR: Just while you’re getting that, do you have copies of these
documents for the prospective respondents?

MR LINDON: | have single copies, sir, and | will undertake to provide copies at a
convenient point.

HIS HONOUR: Presumably you have copies for the court.

MR LINDON: | beg your pardon? I have one copy for the court, sir, and I will
undertake to file.

HIS HONOUR: Okay.

MR LINDON: Thank you. The last document, sir, is a statement from the
Melbourne Council’s website, page 5 of the history of the City of Melbourne, which
states:

On 26 August 1835 the Governor of New South Wales, Sir Richard Bourke,
issued a proclamation stating that all treaties with Aborigines for possession of
land would be dealt with as if the Aborigines were trespassers on Crown land.

It goes on to say that Bourke later wrote to Baron Glenelg, reporting his action, and
proposing a town should be marked out. The relevance of that, of course, is that it
appears that Aboriginal people are still trespassers on Crown land. The other
document from the Melbourne City Council is a Declaration of Recognition and
Commitment, dated 29 September 2021, signed by the Lord Mayor and the Chief
Executive Officer, and it states:

We, the people of the City of Melbourne recognise, the unique place of
Aboriginal people in our shared place, the enduring value of their culture to
the City of Melbourne, and that as traditional owners their sovereignty has
never been ceded.

This is 2021. Down the bottom of that document it says:
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Status of the Declaration of Recognition — the City of Melbourne does not
intend any of the provisions of the declaration of recognition and commitment
to be legally enforceable, or limit the Council ’s exercise of its own functions.
However, that does not lessen the commitment of the City of Melbourne to fully
implementing the Declaration of Recognition and Commitment in a
transparent, consultative, accountable and respectful manner. 29 September
2021.

And those, | think, are the documents that we seek to tender, sir.
HIS HONOUR: Okay. Could you just put those in a bundle for me, please?

MR LINDON: Yes. Thank you, sir. Thank you for your patience, sir. 1 mean,
obviously, if we had a legal team here, we would be much better supplied with
copies for everyone and we wouldn’t have to waste the court’s time assembling the
documents, but you can see that we are under-resourced, comparatively, so |
apologise for the delay in getting our documents.

HIS HONOUR: Could you just hand the bundle to the court attendant please?
Now, commencing with you, Mr Collins, do you wish to see the proposed tender
before making submissions?

MR COLLINS: Yes, your Honour.

HIS HONOUR: What I think I will do is | will have the court, in the circumstances,
make some photocopies for counsel for the prospective respondents, and then 1 will
hear submissions on the admissibility of the documents. I will stand the court down
temporarily.

ADJOURNED [11.31 am]

RESUMED [11.57 am]

HIS HONOUR: Now, Mr Thorpe, the court’s going to hand back the documents
you provided to the court because, as | understand it, they were printed on sheets that
had some extraneous or confidential information on them. And so, what the court
has done is scan the documents, and so, | have a scan copy, and copies have been
printed that will shortly be given to counsel for the proposed respondents.

MR THORPE: Thank you.
HIS HONOUR: So counsel now have copies of what | have.

MR COLLINS: Thank you, your Honour.
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HIS HONOUR: Now, starting with you, Mr Collins, do you need time to flick
through them, or should | stay on the bench?

MR COLLINS: | think you could stay on the bench.
HIS HONOUR: Yes.
MR COLLINS: And if | need some instructions. | will seek some time.

HIS HONOUR: Thanks. Mr Collins, just let me know when you’re ready to
address the admissibility of the documents.

MR COLLINS: Yes, your Honour.

HIS HONOUR: Mr Collins.

MR COLLINS: Can I address you on the documents’ admissibility?

HIS HONOUR: Yes.

MR COLLINS: Yes. Does your Honour have the bundle?

HIS HONOUR: | do.

MR COLLINS: Just so that I can go through them sheet by sheet to make sure I’m
dealing with them as separate documents. The first one is the inventory, to which
there is no objection.

HIS HONOUR: Let me just make some notes. Yes.

MR COLLINS: The second is the document that I think was described as a letter
dated 16 May 2024.

HIS HONOUR: VYes.

MR COLLINS: Idon’tthink it’s a letter. It’s a draft agreement - - -

HIS HONOUR: I’ve read it.

MR COLLINS: - - -which, in our submission, without any information other than
the sheet of paper, is irrelevant, and | do have some instructions but | can’t speak and
give evidence from the bar table to put it in context, but the document itself, as a

draft document that wasn’t signed, is objected to as irrelevant.

HIS HONOUR: Yes.
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MR COLLINS: And there’s no evidence as to who prepared it or any discussions
concerning that document. The next is — I think there are two sheets which are
identical. The first page is an email from Mr Thorpe, dated 15 May 2024, and it
includes an email to the Commonwealth DPP Director, Sharp SC, and that is
objected to on the grounds that presumably if it’s just to show the email
communications — email is admissible — just prove the communication, but the
context the substance of the communication is irrelevant, in our submission. So that
isthe - - -

HIS HONOUR: So that could be the subject of a section 136 limitation, that it’s not
evidence of any representation contained in the document?

MR COLLINS: Butthen, it’s irrelevant.
HIS HONOUR: Okay.
MR COLLINS: The communication - - -

HIS HONOUR: I’m just looking, Mr Collins, at a way of cutting through. | mean,
we could be here for the rest of the day ruling on objections to evidence.

MR COLLINS: I know, and I bore that in mind, and there’s a line between the
efficiency of letting material in because it is irrelevant, but once you let it in, it’s in to
prove what and for what purpose, and it can lead to lengthy submissions that go
nowhere. | understand your Honour’s point - - -

HIS HONOUR: Well, can | indicate now - - -
MR COLLINS: Yes.

HIS HONOUR: - - - this is an urgent application. It’s been heard by me in a duty
capacity, and the application will finish today. The hearing will finish today, and |
will be imposing time limits on all parties in relation to their oral submissions.

MR COLLINS: Yes. I understand your Honour’s observation to me, and | am
taking it into account, and | don’t want lengthy submissions on admissibility and I’m
bearing that in mind. The next is, | think it describes the letter of 15 May 2024 to the
Director of Public Prosecutions. Again, it’s irrelevance on the basis of limiting
argument, but if your Honour says, well, it can go in because it’s not disputed that
the letter was sent, it’s just in what way will it assist your Honour. So it’s objected to
on the grounds of relevance. The letter of 6 May 2024 is in the same position. And
the next is the 15 May emails, and | think they’re in the same position. The
communications would be admissible, if relevant, but not the substance of them to
prove the truth of them, and therefore, it doesn’t assist in any way.

The next is again an email commenced from a reply, PWS, date Thursday, 16 May
2024:
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Dear Mr Thorpe, in reply to your correspondence —

The exchange of correspondence concerning investigation, in our submission, is
irrelevant. The letter of 16 May 2024, same point. The proclamation, in our
submission, statements made by way of a purported proclamation by Alma Thorpe
and Marjorie are irrelevant. The invitation can go in, and if it has some relevance,
it’s not clear to us, but if it becomes clear, your Honour could rely upon it as an
invitation that was prepared. But not - - -

HIS HONOUR: So the proclamation, is that objected to or not?

MR COLLINS: Yes, on relevance, your Honour.

HIS HONOUR: Okay. And the invitation is not objected to?

MR COLLINS: No, not if it’s simply as that there was an invitation.
HIS HONOUR: Okay. So it’s not objected to. Next document.

MR COLLINS: But not as the truth of any statement of fact is.

HIS HONOUR: I’m making a note, no objection.

MR COLLINS: The summons is objected to, your Honour, on the grounds of
relevance, as is the letter to the Government of Victoria and to Premier of Victoria.
And now, the writ, | assume includes the proper basis certificate and the overarching
obligation certificate, and they’re all objected to on the grounds of relevance, as is
the refusal.

The letter of 1 May 2024, | think that’s how it was described, which is — I think it’s
four pages, signed by Robbie Thorpe, is objected to on the grounds of relevance. As
Is the — what purports to be an extract from the website, I’ve got no instructions on,
your Honour. So | object to that on the grounds of relevance.

And camp sovereignty, again, we know nothing of the contents, and unless the
contents — it’s tendered for the truth its contents, it’s irrelevant, and for that reason
we object to it. As your Honour pleases.

HIS HONOUR: Mr Willis.

MR WILLIS: Your Honour, the inventory, the State accepts, no objection. The
document in the form of a draft unsigned agreement, it would appear from such
contextual commentary as was provided by Mr Lindon in describing it, it may be that
it is not admissible because of section 131 of the Evidence Act, that is, that it is a
document recording — reflecting negotiations for settlement, and on that basis the
Evidence Act would preclude its admission. It appears to be, or could be seen to be —
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sorry, | withdraw that. It appears to be a terms of settlement under discussion, in
which case it would be a without prejudice negotiation, and not admissible.

Putting that aside, as to the balance of the documents, the State doesn’t press
objection to admission, on the proviso or with the rider that the relevance of those
documents is a matter in question and for which we don’t concede that they’re
relevant, but your Honour could accept them as a shortcut, and also that they are not
necessarily to be taken as truth of the contents, but simply in the terms that your
Honour was indicating could be a direction of the standard form, that is, that they
exist as documents, but whether or not they prove a matter contained in them is not a
matter that we’re in a position to address, nor that the Court should simply accept
them as truth of the contents, but as to the existence of them, presumably for a
purpose of the applicant, to the extent that they assist the court, they can become part
of the record.

HIS HONOUR: 1 will just come back to Mr Collins.
MR WILLIS: Yes, your Honour.

HIS HONOUR: In relation to the inventory, do you have instructions as to the
authenticity of that document?

MR COLLINS: Iassume it’s the one that we’ve deposed to, your Honour, and I’ve
proceeded on that basis.

HIS HONOUR: Yes. It seems to correspond with the list in the affidavit.
HIS HONOUR: Yes. Okay.

MR COLLINS: And can I just say, so your Honour doesn’t think I’m jumping at
shadows, my instructions — and 1I’m not putting this as a fact, I’m just saying what
my instructions are — is that the draft agreement was a document prepared by my
instructing solicitors, and proffered as the terms upon which discussions could be
entered into, and those discussions did not proceed and the agreement was not
executed. On the basis of those instructions, it would be irrelevant. | don’t think it
has any substantive offer or rejection, so I don’t know that 131 does apply. | don’t
want to take up time on this, but I just wanted to put it in context. There would be a
debate. That seems to be different from what Mr Lindon was asserting he was
relying upon it for.

HIS HONOUR: Okay.
MR COLLINS: To show a willingness to engage in discussions, and that we had
not done so, but | don’t want to have to get into that argument in respect of which

there’s no evidence - - -

HIS HONOUR: Yes.
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MR COLLINS: - --and on that basis, that’s why I’ve exercised a judgment that it’s
better just to object to it.

HIS HONOUR: Yes. Okay. Mr Thorpe, | just want to explain something to you
about the laws of evidence. So the court has power under section 136 of the
Evidence Act to receive evidence for a limited purpose. So if, for instance, you sent
an email to the Attorney-General, the document can go in as evidence that you sent
that email to the Attorney-General. And there’s a difference between that, and a
statement in the email going in as evidence of the truth of the statement. Now, I’'m
trying to explain this as best as | can, but it’s open to the court to say that I will
accept the documents as evidence that the documents exist, and that the emails were
sent and the letters were sent and the letters received, but not as evidence of the truth
of any assertions in the documents. So that is a course that is open to me, and it’s a
course that I’m contemplating. So are there any submissions you want to make about
the admissibility of the documents to which objection has been taken?

MR COLLINS: No, I think that’s fair. We don’t want to tie in the content, just the
fact that you sent these things, these things happened — you know. So | think - - -

MR THORPE: Yes, okay.
MR COLLINS: Let’s not a waste time on it.
MR THORPE: It’s not a waste of time. I’m just — yes.

HIS HONOUR: Yes, thank you very much Mr Thorpe. So the first page of the
document, being the inventory, will be received without any qualification. Each of
the other pages in the bundle will be received, subject to a direction that | make
pursuant to section 136 of the Evidence Act, that the evidence is received for the
purposes of evidence of the existence of the documents and any communications
they record, but not as evidence of the truth of any other representation contained
within the documents.

So what I will do, is I will in fact mark two exhibits. So exhibit A1 will be the
inventory appearing on the first page of the bundle, and exhibit A2 will be the
balance of the documents, being the documents to which 1’ve made the direction
under section 136 of the Evidence Act.

EXHIBIT #A1 INVENTORY APPEARING ON PAGE 1 OF THE BUNDLE
OF DOCUMENTS

EXHIBIT #A2 BALANCE OF DOCUMENTS IN THE BUNDLE
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HIS HONOUR: Now, I will come now to the evidence of the proposed respondents,
commencing with you, Mr Collins.

MR COLLINS: We rely upon the affidavit, affirmed by Dean Robertson on 16 May
2024.

HIS HONOUR: Okay. Now, Mr Thorpe, is there any objection to Mr Robertson’s
affidavit going in?

MR THORPE: Yes, some of the things we disagree in that affidavit.

HIS HONOUR: Yes, but in terms of the laws of evidence about what people are
permitted to put before the court, bearing in mind this is an urgent application, is
there any objection to the affidavit going in?

MR THORPE: No.
HIS HONOUR: Thank you. Mr Willis, any evidence?

MR WILLIS: No evidence, your Honour, and no objection to the counsel’s affidavit
going in.

HIS HONOUR: Sorry, | omitted to ask you. So I will take the affidavit of Dean
Lee Robertson and the three affidavits of Mr Thorpe as having been read. So now,
I’m going to hear argument from the parties, and the way | will proceed is as follows.
It’s now 12.30 or almost 12.30. | will sit until 1, at which point I will adjourn until 2.
Mr Thorpe will have a total of one hour to present his case.

So that will take us until 2.30, and then, counsel for the prospective respondents will
have between them — that is, they will have to share — another hour. And then,
there might be some short submissions in reply, but that’s the way | will divide up
the time. And, as | said, when addressing Mr Collins, this is an urgent application,
which I’m hearing as duty judge.

The hearing has to conclude today during normal court hours, and I will be enforcing
the time limits. So before you commence, Mr Thorpe, can | direct your attention
again to the orders that you seek in the originating application that has been filed
with the court, or in fact I refer to it more correctly as the urgent application before
the start of the proceeding, and | invite you to address the court on the three
numbered orders that are sought.

MR THORPE: We’re seeking orders to restrain, an injunction to restrain until
further order, the proposed 11 respondents, City of Melbourne councillors,
Councillor Dr Olivia Ball, Councillor Kevin Louey, Councillor Roshena Campbell,
Councillor Jama Hakim, Deputy Lord Mayor Nicholas Reece, Councillor Davydd
Griffiths, Lord Mayor Sally Capp, Councillor Rohan Leppert, Councillor Philip Le
Liu, Councillor Elizabeth Mary Doidge, and Councillor Jason Chang. Their servants
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and agents are otherwise, however, agents or — we’re showing their servants,
agents, or otherwise, house, however, for mentoring upon and destroying the fire at
general camp at Camp Sovereignty, King’s Domain, Melbourne, Victoria 3004. An
order preserving Camp Sovereignty to the said 11 proposed respondents, an
additional 12 proposed respondents, Minister for Treaty and First Peoples Natalie
Hutchins, an additional 13 proposed respondents, Premier Jacinda Allan.

Three, ancillary orders to the proposed 11 respondents, City of Melbourne
councillors. One, that the said councillors forthwith return all material removed from
the site on Friday 10 May 2024, and the said councillors forthwith provide a secure
container, with a padlock for Camp Sovereignty, safekeeping, fire tending tools,
firewood and other cultural materials.

Three, that the said councillors forthwith end the constant, deliberate, intimidating
surveillance of Camp Sovereignty. And four, the said councillors forthwith instruct
all workers to engage with us with a friendly preaching as a pass-by rather than a
stony-faced, ignoring us and pretending that we are invisible. What else do | need to
add to that?

MR LINDON: Well, now we’ve got to go into all their submissions, and explain
what we’re doing about the balance of convenience and the principles of injunctions.
Do you want me to do that?

MR THORPE: Yes, maybe. Yes, that’s .....

MR LINDON: | appreciate the urgency and the time limits. 1 don’t think we will be
anywhere near long. Hopefully we will be finished before lunch, sir. The
respondents that have appeared have the advantage of having read the transcript.
They would be acquainted with the arguments that we were seeking to present,
which we outlined.

In their submissions, they’ve responded to those, and added further detailed
submissions about the principles of injunctions, the balance of convenience and so
forth. So if I may respond very briefly to one of the central contentions, which is the
relevance of the Aboriginal and Torres Strait Islander Heritage Protection Act.

Our submission is that this is just a backstop Act, and as Mr Thorpe told the court on
the last occasion, there’s problems with part 2 of the Act. That’s actually part 2(b) of
the Act, and it specifically refers to Victoria, and Mr Thorpe outlined the problems
with the Act, and | direct your Honour’s attention to the Evatt Inquiry.

In October 1995, the Honourable Elizabeth Evatt AC was invited to undertake a
comprehensive independent review of the Act, and there’s a 227-page report about
the Act. It highlights some of the problems with the Act, a major one of which is
that the granting of any order under the Act is discretionary, and it has been
perceived by many of the people making submissions to the inquiry to be political.
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And, further, it also gets tied up for months, possibly years, with the making of
reports. So the conclusion of the inquiry was that it’s not fit for purpose in terms of
providing an immediate response to desecration of Aboriginal sites and Aboriginal
objects.

And as we submitted to your Honour on the Monday — | just pause there to say your
Honour was at pains not to make any suggestion that you were accepting our
submissions because you wanted to hear from the respondents, but rather than
repeating it in detail, given the urgency of the matter, | will just say that the problems
with the Act are certainly compounded in relation to Victoria, and the inquiry’s
report specifically refers to Mr Jim Berg’s court actions against the museum and
other Victorian institutions to obtain the return of the remains, which are now
situated next to Camp Sovereignty. Your Honour will see - - -

HIS HONOUR: | saw that in the photograph.

MR LINDON: Exactly. So that plaque is basically something you would see in a
cemetery. It notes that buried beneath the ..... there are the skeletal remains of 38
members of the listed tribes there, some of which no longer exist. And the inquiry’s
report specifically refers to that and the problems involved in trying to obtain that.
And you will recall, perhaps, sir, that Mr Thorpe, in his affidavit, talked about the
fact he was involved in the Relics Act inquiry, and he resigned from that because the
Minister had complete control over the process. And Mr Thorpe — for the reasons |
think your Honour probably has heard this morning — objected to the Minister having
any control over what he says is his country, and it’s his law that applies. So he
resigned from that committee.

But there’s a long history about the Aboriginal and Torres Strait Islander Heritage
Protection Act and its inadequacies. The inquiry also points out that it was meant to
be part of a general legislative reform of Aboriginal heritage protection, a process
that has never actually eventuated. And the relevance of the Act, from Mr Thorpe’s
point of view, is that it shows a legislative intention to protect from desecration
Aboriginal sites and Aboriginal objects. And the definition of Aboriginal object in
the Act includes specifically Aboriginal remains. It’s in the definitions section. So
we say that’s the relevance. It shows that the Parliament of Australia had concerns
about the protection of Aboriginal objects — concerns that the state governments were
not properly protecting them — and tried to initiate a process outside of the judicial
system whereby a Minister could declare a site.

However, as discussed in great detail in the inquiry’s report, that is an inadequate
process, and it was only ever intended as a backstop. So the submission of the
respondents that, in fact, it’s a primary piece of legislation, and that covers the field,
Is just not correct. It’s not correct on any reading of the Act, and it’s not correct on
reading of the inquiry’ report. One of the striking statistics in that report is that there
has only ever been one successful claim made by Victoria under that legislation.
And the other thing to note is that, | think, Mr Willis was involved in this case — the
Yorta Yorta case — where the court decided that there was no possible native title
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claim for the Yorta Yorta people. There are a lot of inadequacies in relation to the
statutory and common law recognition of Aboriginal rights. And your Honour will
see in the constitutional notice that there are several questions asked which are still at
large. They’ve never been answered.

The case of Love, in which Mr Willis was also involved, Love and Thoms — it’s
difficult to determine the exact ratio of that case because of the different judgments
that were written. But it’s clear that in the wake of Mabo, there were unanswered
questions about exactly what is inherent in the Constitution and what is not. So
that’s my submission about the Heritage Act. The next submission is about the
genocide provisions in the Criminal Code, and we say two things about that. First of
all, once again, we say that that does not cover the field. We say that as of 2024,
there is now a common law in Victoria and a common law in the Commonwealth of
Australia. Whether you deduce that from an implication in the Constitution, or
whether it’s just by virtue of the fact that it has now been 75 years since Australia
passed the Genocide Convention — it’s just called the Act, isn’t it? The Genocide
Convention Act. It didn’t actually implement it ..... yes.

HIS HONOUR: What do you say as to this proposition, that - - -
MR LINDON: Yes.

HIS HONOUR: - - - I’m bound by the Full Court to find that it does not form part
of the common law?

MR LINDON: Well, the problem we’ve identified with that view is that it’s
inconsistent with legislation, because division 268 prohibits certain actions which are
defined as being genocide. Causing serious mental harm with intent to destroy is a
relevant one here. Now, that’s legislation, and that’s inconsistent with a case, albeit
a Full Court decision. So, it may well be, on our submission - - -

HIS HONOUR: But the judges of the Full Court, Wilcox and Whitlam JJ - - -

MR LINDON: VYes.

HIS HONOUR: - - - and Merkel J dissenting - - -

MR LINDON: VYes.

HIS HONOUR: - - - held that genocide as a crime did not form part of the common
law, and that, no doubt, led to the enactment of the provisions in the code.

MR LINDON: Right. But - - -

HIS HONOUR: | should give the citation to that case for the benefit of others. It’s
[1999] 96 Federal Court Reports page 153.
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MR LINDON: 25 years ago.

HIS HONOUR: Yes.

MR LINDON: That’s — I think that’s a significant time lag. | mean, | - - -
HIS HONOUR: So my starting point is bound by that decision.

MR LINDON: Of course, but you’re also bound by section 109, which says that
legislation overrides the law — case law, and we say that the implementation of the
Rome Statute of the International Criminal Court and its domestic enactment in the —
division 268 of the Criminal Code means that, where inconsistent with the
legislation, the case law can’t prevail. So that if your Honour accepts our submission
that the - - -

HIS HONOUR: Can I just ask a practical question?
MR LINDON: VYes.

HIS HONOUR: Is there any difference between a common law crime of genocide
and what’s found in the Criminal Code? Is there any difference - - -

MR LINDON: Yes.
HIS HONOUR: - - - that would be relevant to this case?

MR LINDON: Well, the critical difference is that the Criminal Code relies solely
on the discretion of one person, the Attorney-General. The Attorney-General has a
fiat to — without the Attorney-General’s fiat, no genocide prosecution can occur. |
think it’s section 268 — 121, was it? Yes, 121. And that has been interpreted by a
case of Taylor v Attorney-General, in which Mr Taylor, whose name is mentioned in
these proceedings, attempted to get an injunction to have Aung San Suu Kyi charged
with genocide when she arrived in the country, and Edelman Js decision is, | would
say, the leading judgement in that case.

So one of the constitutional questions that we’ve asked — and I will take you to the
exact number — is whether — this is constitutional question number 11 — whether the
requirement that Mark Dreyfus, a non-Aboriginal individual, is the only person who
can bring prosecution to Aboriginal genocide, is itself — that very requirement is
itself an act of genocide and also is proof of the intent to destroy us Aborigines, in
whole or in part, contrary to the instruments mentioned, which are the Genocide
Convention of 1948, the Rome Statute of 2000 and division 268. So - - -

HIS HONOUR: Sorry, what paragraph was that, again, in the 78B notice?

MR LINDON: No, so this is — sorry, yes, paragraph 11. So on page 2 of the notice.
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HIS HONOUR: Okay.
MR LINDON: So- - -

HIS HONOUR: So now that you’ve raised the notice, which | had read last night,
the view I take is that, because this is an urgent application, section 78B(5) applies,
and the court — there’s no inhibition on the court proceeding to hear this application,
notwithstanding that the notice may not have been served on all Attorneys-General.
I don’t know whether it has, but I’ve read that the Commonwealth Attorney-General
takes the view that he has not been given reasonable notice. But in any event, my
ruling is - - -

MR LINDON: Yes. Yes.
HIS HONOUR: - - - that | am proceeding.

MR LINDON: Yes, | understood that. And I think — obviously, I think the section
specifically refers to injunctive relief as being severable, so it — that’s true. And |
indicated to the respondent’s legal representatives this morning before we started that
there was a letter from the Attorney-General to that effect and offered them a
reference to it, which is on the website of Mr Thorpe, crimesceneaustralia.com, and
that they could read the letter there. And I said that | had forwarded a copy of the
letter last night to your Honour’s associate and apologised to them for not also
forwarding them a copy. But I drew their attention to it at the earliest opportunity
this morning.

HIS HONOUR: Thank you.
MR LINDON: So - - -

HIS HONOUR: Just as a matter of interest, has the notice been served on State
Attorneys-General also?

MR LINDON: Yes, sir.
HIS HONOUR: Yes.

MR LINDON: And we undertake to file an affidavit of service in that regard. The —
I think the email — well, maybe - - -

HIS HONOUR: Anyway, don’t dwell on it - - -

MR LINDON: Yes. No, but it has been served on all State Attorney-Generals.
We’ve - - -

HIS HONOUR: - - - because we’re chewing up time.
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MR LINDON: We’ve had one response from Tasmania - - -
HIS HONOUR: Yes.

MR LINDON: - - - which decides not to intervene. And I haven’t checked the
email from this morning, so there may be others. But we — of course, our
submission, your Honour will understand, is that although these matters can be
perceived as being severable, we say they’re not. We say that they’re so totally
bound up with the issues that are raised in the notice that you can’t possibly sever
them. But | don’t — it would seem that your Honour is not persuaded by that
submission, but it is made anyhow. | think the fact that your Honour has power to
sever, as it were, this urgent application from the Constitutional questions raised in
the notice, we say that is not appropriate in this situation and that the appropriate
course is to await the deliberations of the Attorney and to bring the matter back for
his response and also to allow time for the various State and Territory Attorneys to
respond to a notice that as only served on them yesterday.

Now, your Honour has read the Constitutional notice and you either agree or
disagree with that submission. And I take it that your Honour’s ruling will be that
you don’t believe that you are required to adjourn this urgent application in order for
the Attorney of Australia to come and make submissions to you.

HIS HONOUR: Well, you haven’t sought an adjournment and I’ve ruled that
section 78B does not prevent me, by its terms, from hearing this application.

MR LINDON: That’s true. In relation to the seeking of an adjournment, the
materials have been returned without — with the exception of the didgeridoo and
some children’s artwork. There seems to be a willingness on behalf of Councillor
Ball to have further good faith negotiations about the future of Camp Sovereignty
and whether a container can be provided and other details such as parking permits
and general support from the Council will be forthcoming. So our submission would
be that it is actually appropriate to adjourn these proceedings, we would suggest, for
six weeks to after NAIDOC Week because it appears that the — even though the
respondents say that the application is not hopeless, but they say that it’s not going to
be successful for the reasons they give.

Nonetheless, the sense this morning is that nothing stupid, from our point of view,
will be — will happen to Camp Sovereignty in the lead-up to NAIDOC Week and the
NAIDOC theme is keep the fire burning. And the — talking to Dr Ball this morning
in the courtroom, there seems to be a willingness on her part to move the Council
towards an accommodation with the camp. So that it may be, sir — | understand that
you’re impatient to make a determination and get this matter heard and we thank you
for hearing it urgently. It may be that the urgency has gone out of the situation, sir,
and it may be that the appropriate thing to do is to adjourn the matter for six weeks to
allow negotiations, which there’s evidence of having begun through the non-
disclosure statement yesterday, finally, and also in court this morning is the Chief of
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Staff of the Lord Mayor, Kirsty Pearce, and speaking to her in the break too,
indicates an intention to move forward with goodwill, so that - - -

HIS HONOUR: Can I just identify for Mr Thorpe something on my mind?
Litigation is always better when it’s resolved between the parties, because the parties
get to have a say in the terms of the resolution.

MR THORPE: Ideally.

HIS HONOUR: And courts can only make orders, and there are strict rules around
the types of orders courts can make, and an agreed outcome is something to be
encouraged. So that’s just an observation | make for your benefit. The second is Mr
Lindon has raised the prospect of adjourning this urgent application, and | will hear
from counsel for the respondents on that topic, but one question I have about that is
that the nature of the current application is — it’s not a proceeding before the court in
the sense of a proceeding seeking final relief. It’s a preliminary step, so that the
court rules allow urgent applications to be made before an actual proceeding is
commenced. So one issue on my mind is whether it’s appropriate at all to adjourn a
proceeding of that nature, rather than just if the parties want time, | just make no
orders. That’s an option.

MR THORPE: | would look at coming to an agreement with — out of court. That’s
the best thing.

HIS HONOUR: Without the court’s involvement?

MR THORPE: Yes — if they want to engage with us - - -

HIS HONOUR: Yes.

MR THORPE: They’ve been reluctant to engage in the appropriate way. There’s
been a request to meet with the Council for some time. It hasn’t been forthcoming.
So I would be interested in sorting it out without the courts. | mean, a far better
arrangement to have.

HIS HONOUR: Because you can agree things that | can’t order. That’s the reality.

MR THORPE: Yes. Well, if they’re interested in talking to us seriously about the
situation, well, why need to come here?

HIS HONOUR: All right. Would it be convenient if | adjourn now until 2 pm - - -
MR THORPE: Yes.
HIS HONOUR: - - - to give you that opportunity?

MR THORPE: Thank you.
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MR LINDON: So is it worth asking the respondents if they’re prepared to engage in
that discussion, because this morning when we spoke to Kirsty Pearce - - -

HIS HONOUR: Well, I haven’t doubted what Mr Thorpe has said, but if you would
like me to, I will just ask Mr Collins.

MR LINDON: | just want to make the comment, sir, that Dr Ball and Kirsty Pearce
were engaging in discussion, and the lawyers for the other side tried to shut that
down, so we’re not sure if there’s going to be the good faith and good intention that
was shown by the actual councillors.

HIS HONOUR: Yes. Mr Collins.

MR COLLINS: Your Honour, there was no willingness to engage with counsel this
morning, and | have little prospect that, during the hour, an agreement could be
reached. As I understand what your Honour had in mind, though, was rather than
pursue with an urgent application, an option would be no orders today so that a
process for discussion along the lines perhaps that were contemplated by the draft
agreement that was prepared, could be pursued.

HIS HONOUR: Yes.
MR COLLINS: That would be a course that would be open. We haven’t, as far as
I’m aware, changed the position that, on my instructions, was advanced by that draft

document.

HIS HONOUR: Yes. Can | just indicate to all parties that any negotiations are
confidential - - -

MR COLLINS: Yes.

HIS HONOUR: ---and my role is to hear the case, not to supervise the
negotiations.

MR COLLINS: Just so there was no lack of clarity, I think the idea that we engage
in discussions for resolution during the next hour is pointless.

HIS HONOUR: Well - - -

MR COLLINS: But if it’s that we agree that we don’t proceed today with an urgent
application, that there’s a process and if that process doesn’t advance the interests,
there’s nothing to restrain - - -

HIS HONOUR: Yes.

MR COLLINS: - - - the substantive proceeding being commenced.
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HIS HONOUR: Well, without meaning to be disrespectful to you and Mr Willis, |
think what Mr Thorpe had in mind — and what | understood him to be saying — is he
welcomes discussions with officers of the Council.

MR COLLINS: Right.

HIS HONOUR: And I can understand why Mr Thorpe would wish to engage
directly with your client, rather than through barristers. But whether or not that
happens is not something that I’m directing or controlling. I’m simply — at the
moment, I’m going to adjourn for lunch and the court will resume at 2 pm.

MR COLLINS: As your Honour pleases.

ADJOURNED [12.57 pm]

RESUMED [2.01 pm]

HIS HONOUR: Mr Thorpe.
MR LINDON: | just wanted to clarify, your Honour — Mr Thorpe is thinking of

asking that no order be made, and we just want to clarify the difference between no
order being made and withdrawing the application. Is there any effective difference?

HIS HONOUR: No. | don’t have in mind that there would be any difference.
MR LINDON: Yes.

HIS HONOUR: The application would simply lapse, unless — but | would have to
hear from the barristers for the proposed respondents - - -

MR LINDON: Right.
HIS HONOUR: - - - before | decided what to do.
MR LINDON: Thank you.

MR WILLIS: Your Honour, just following from that, we would — and perhaps it
may have been something your Honour has just adverted to — that if no order was
made, given the nature of the application as a special application for an urgent relief
pre-issue, we would understand that as bringing to an end that application. And it
may be that the court would formally make an order, in a sense, no other order, other
than simply that the - - -
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HIS HONOUR: Yes.
MR WILLIS: - - - that terminated the application.

HIS HONOUR: Yes. I’m just mindful —and I will hear from Mr Collins as well —
that the words that are used to dispose of the application are important, and it might
be that everyone is talking about the same thing, but I will hear submissions about
what words might be used. Mr Thorpe — sorry, just before, Mr Collins did you want
to add anything?

MR COLLINS: I agree with your Honour’s observation that if an order is sought
that there be no order, that effectively means the application is not being pursued - - -

HIS HONOUR: VYes.
MR COLLINS: - - -and that would be equivalent to withdrawing the application.

HIS HONOUR: Yes. So, Mr Thorpe, the discussion I’ve just had is — | am of the
view that words are important, and | don’t want there to be an unnecessary dispute
about what words are used to bring about a resolution of your application. So do you
have a view as to what the current position is?

MR THORPE: 1 think we’re going to let it go, and there’s sort of some sort of
agreement we’ve been talking about. You know, | would first pursue it that way - - -

HIS HONOUR: Yes.

MR THORPE: - - - personally, and out of court and see where we can go with the
council - - -

HIS HONOUR: Yes.

MR THORPE: - - - and that relationship. So —my friend is just explaining that we
can also bring this back if we need to as well.

HIS HONOUR: Well, that might be a separate application. And that’s not for me to
decide. That might be for another judge, and also it’s not for me to give legal advice,
but the nature of the current application is what | would call a procedural application
prior to the commencement of a proceeding. And if there’s no need to pursue that
any more, it might well be the case that that procedural application just lapses. And
if new facts arise, that’s a different application. But I’m just raising that possibility.

MR THORPE: Okay.

HIS HONOUR: All right. Well, I might just hear from the barristers as to what if
anything | should say. Mr Collins.
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MR COLLINS: Well, if Mr Thorpe makes the foreshadowed application — the
application that was foreshadowed by Mr Lindon was that Mr Thorpe was
considering making an application simply that there be no order, your Honour could
make that order.

HIS HONOUR: Yes. Yes.

MR COLLINS: And we wouldn’t oppose it.

HIS HONOUR: Yes.

MR COLLINS: And my instructions are in respect of — sorry — well, we don’t have
instructions from all nine respondents, but | would have no submission to make.

HIS HONOUR: Well — yes — well, technically there are no respondents.
MR COLLINS: Respondents — that’s true.

HIS HONOUR: There are just prospective respondents.

MR COLLINS: Well, there are — there are - - -

HIS HONOUR: So I regard thisas a—

MR COLLINS: There are respondents to the urgent application.

HIS HONOUR: Well, we won’t have that debate. Interested parties are represented
before the court.

MR COLLINS: Yes.
HIS HONOUR: Parties with a sufficient interest. Contradictors.

MR COLLINS: Well, that’s true. | understand your Honour’s point. There may —
ultimately, no proceeding might be issued. And so we would — in respect of costs,
because | should raise that, our position would be that they be reserved. Costs be
reserved.

HIS HONOUR: To whom?

MR COLLINS: Well, just reserved. Because if there were subsequently
proceedings raising the same issue, then there might be an application for costs
made. We don’t want to make an application for costs today, but we want to reserve
the position to make an application for costs.

HIS HONOUR: Okay. Mr Willis.
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MR WILLIS: The 12th and 13th proposed respondents would be agreeable to the
order foreshadowed; that is, that there be no order on the application. And my
instructions are not to seek costs.

HIS HONOUR: Okay. So it would be the costs only of the persons whom Mr
Collins represents that would be reserved, if any.

MR WILLIS: We’re content with that, your Honour.

HIS HONOUR: So I will just explain a few things to Mr Thorpe. What I’'m
contemplating doing is — and this might sound like a contradiction, but just so that
there’s a piece of paper on the court file, so to speak, is to make an order that there be
no order on your application, and make a note in the order that you decided, rather
than seeking the orders, to pursue discussions with interested persons. Does that
accurately reflect the situation?

MR THORPE: Yes. That makes sense and - - -

HIS HONOUR: Yes. Now, it may well be — and I suspect it is — that that’s then the
end of that application. But as I said before, I think words are important and | think
saying simply there’s no order, that’s an accurate reflection of what’s occurring.
Now, Mr Willis who acts for the Premier and the Minister, he doesn’t seek any costs.
So I don’t think | need to hear from you about that. Mr Collins wants an order that
costs be reserved. So I will just explain to you what reserving costs means. What it
means is that the court’s not immediately making any order for costs, but it might
come back to that question. Now, if, for instance you — and | understand you’re not
saying that you will, but if, for instance, you were to seek to re-agitate the current
application, then the costs of today could then be reconsidered at a later point in time.

But if, for instance, your position was you were simply abandoning this application
altogether, that might be a different matter. But Mr Collins wants his client’s costs
reserved and 1I’m just giving you an explanation of what that means and what the
effect of that is. Now, is there anything you want to say against that course?

MR THORPE: Just some — does that apply for me too; can my costs be reserved in
regards to what may happen in the future?

HIS HONOUR: Yes. That’s a fair point and | will hear from Mr Collins about that.
Is that — do you seek your costs reserved as against all represented parties, or just Mr
Collins?

MR THORPE: No, it would only against Mr Collins.

HIS HONOUR: Yes. Thank you. Mr Collins.

MR COLLINS: Well, your Honour, it’s a — it was Mr Thorpe’s decision to come
here and he’s not pursuing his application. He can’t have his cake and eat it too.
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HIS HONOUR: Well - - -
MR COLLINS: In our submission - - -

HIS HONOUR: - - - it seems to me, if I’m going to be even-handed, all relevant
parties’ costs should be reserved. I’m not making any affirmative order.

MR COLLINS: Well, as your Honour pleases. It will be clear that it was Mr
Thorpe’s - - -

HIS HONOUR: So - but do you pursue an application that your client’s costs be
reserved?

MR COLLINS: Yes.

HIS HONOUR: Okay.

MR COLLINS: If your Honour pleases.

HIS HONOUR: Well, I will make a complimentary order in Mr Thorpe’s favour.

MR LINDON: And just to clarify the matter, sir, should negotiations break down
and should Mr Thorpe bring an application, as opposed to a preliminary application,
there’s — as part of that application, he has got a right to bring an interlocutory
application for an injunction in the normal course. Just so that that’s — it’s unlikely
that that situation would arise, particularly with the costs being reserved, but when
Mr Thorpe walks out of here today, he may still, if negotiations break down, bring a
proper application with a proper respondent — for example, Melbourne City Council
—and in the course of that he could seek an interlocutory application for an
injunction. That’s — I mean, that’s an unlikely situation, since there’s good faith on
all sides, but I just wanted to clarify for Mr Thorpe that he’s — the end of a
preliminary urgent application.

HIS HONOUR: Perhaps I will just say two things. Firstly, it’s not my role to give
advice, but I have not determined any issue today. So no issue is foreclosed. All
right. 1 will go back to my chambers, and | will make those orders in chambers, and
they will be emailed to you, Mr Thorpe, and to counsels’ instructing solicitors
shortly, and I wish you all the best with your discussions.

MR THORPE: Thank you. Thank you, sir.

HIS HONOUR: Adjourn the court.

MATTER ADJOURNED at 2.13 pm INDEFINITELY
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