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A. BACKGROUND TO THE APPEAL 

A.1 Original decision under review 

1. On 20 October 2023, the applicant sought to file a charge-sheet and summons in the 

Magistrates’ Court of Victoria. The charge-sheet and summons were attached to an email 

directed to “customerassistance@magistratescourt.vic.gov.au”, which requested that the 

charge-sheet and summons be forwarded to a Registrar for filing through the eDocs 

system. The charge-sheet and summons were prepared in accordance with Form 3 under 

the Magistrates’ Court Criminal Procedure Rules 2019 (Vic).  

2. The charge-sheet named the applicant as the Informant and King Charles III (Charles 

Phillip [sic] Arthur George Windsor) as the Accused. The charge-sheet alleged that King 

Charles III had committed “continuing acts of genocide against First Peoples”, in addition 

to crimes of “cultural genocide and ecocide”. Those charges were said to be laid under:1 

(1) “the Laws of Our Lands for over 65,000 years”; 

(2) “the common law of the State of Victoria”; and 

(3) “Division 268 of the Criminal Code 1995 of the Commonwealth of Australia”.  

3. On 29 December 2023, Matt Dalton, Senior Registrar of the Melbourne Magistrates’ 

Court, sent an email to the Plaintiff advising that the proposed proceeding was returned 

unissued. The email stated:2 

The proper source of law has not been particularised and the proposed accused may be 
misled or otherwise prejudiced by this omission. In the circumstances the issue of the 
proceeding would be an abuse of process and therefore the proceeding is returned unissued. 

4. On 7 March 2024, the applicant filed an application for judicial review that concerned, 

primarily, the correctness of the decision of Senior Registrar Dalton not to issue the 

proposed summons contained in the charge-sheet and summons. 

A.2 Primary judgment 

5. On 5 February 2025, Justice Richards (the primary judge) dismissed the application.  

6. The primary judge held that the decision of Senior Registrar Dalton not to issue the 

proposed summons contained in the charge-sheet and summons was made under s 12(4) 

 
1  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [23]. 
2  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [27]. 
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of the Criminal Procedure Act 2009 (Vic).3 Alternatively, that decision could be 

characterised “as a refusal by a registrar to accept a document submitted for filing under 

r 9(1) of the Magistrates’ Court Authentication and Electronic Transmission Rules 2021 

(Vic), on the same basis”.4 

7. Against that statutory context, the primary judge considered and rejected the applicant’s 

substantive grounds of judicial review, which focused on the sources of law for the 

criminal offences identified in the proposed summons. 

(1) As to the First Peoples’ law of genocide, the primary judge decided that the 

Magistrates’ Court’s criminal jurisdiction was confined to the jurisdiction conferred 

on it by statute: relevantly, s 25 of the Magistrates’ Court Act 1989 (Vic).5 As 

neither that provision nor any other provision expressly or by implication conferred 

jurisdiction on the Court to deal with any criminal offences of genocide under First 

Peoples’ law, First Peoples’ law could therefore not be a proper source of law for 

the issuance of the charge-sheet and summons in that Court.6 

(2) As to the common law of genocide, the primary judge held that she was bound to 

follow the previous decisions of the Federal Court in Nulyarimma v Thompson7 and 

the Supreme Court in Thorpe v Kennett,8 which held that there was no offence of 

genocide known to the Australian common law.9 It was therefore unnecessary to 

consider the question whether div 268 of the Criminal Code had excluded or 

supplanted any such common law offence.10  

(3) As to div 268 of the Criminal Code, the primary judge held, applying Taylor v 

Attorney-General (Cth),11 that prosecutions under that division could only be 

brought by, or in the name of and with the written consent of, the Commonwealth 

Attorney-General. As that consent had not been obtained for the proposed 

prosecution in question, the Senior Registrar was correct to conclude that issuing 

the proceeding would have been an abuse of process.12 

 
3  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [28]. 
4  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [28]. 
5  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [35]. 
6  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [38]. 
7  (1999) 96 FCR 153. 
8  [1999] VSC 442. 
9  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [52]. 
10  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [54]-[56]. 
11  (2019) 268 CLR 224. 
12  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [61]. 
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8. The primary judge also considered and gave reasons on the applicant’s application for her 

Honour to be disqualified from hearing the matter on the grounds of apprehended bias.13 

In circumstances where the applicant’s application had regularly invoked the judicial 

review jurisdiction of the Supreme Court of Victoria and had been properly assigned to 

the primary judge for determination, no apprehended bias could be founded on the 

primary judge having sworn allegiance to the Crown or having previously decided a 

separate judicial review application brought by the applicant.14 

B. GROUNDS OF APPEAL 

9. For the reasons set out below, none of the applicant’s proposed grounds of appeal have 

any real prospect of success15 and the application for leave to appeal should be refused. 

10. Before turning to the proposed grounds, two preliminary observations should be made. 

11. First, several of the applicant’s proposed grounds of appeal relate not to the substantive 

matters that required determination according to the applicant’s grounds of judicial 

review, but to interlocutory matters raised by the applicant in various summonses. The 

Attorney-General notes that the proposed appeal is against the orders of the Court, not 

against its reasons or its conduct of the proceeding along the way.16 The applicant must 

demonstrate appealable error in the decision below that affected the orders made by the 

Court. To the extent that any proposed appeal is against interlocutory orders, the applicant 

must demonstrate that the making of or refusal to make such an order led to error in the 

orders actually made by the primary judge. 

12. Secondly, to the extent that the proposed grounds of appeal allege that the primary judge 

did not consider or provide reasons on certain matters, the Attorney-General submits that 

any such allegation cannot found an appealable error in the primary judgment. The 

primary judge dutifully considered and rejected the substantive grounds of judicial review 

raised by the applicant and was not required to address disputes or contentions that were 

peripheral or not relevant to the proceeding.17 

 
13  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [11]-[18]. 
14  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [17]-[18]. 
15  Supreme Court Act 1986 (Vic), s 14C. 
16  AZC20 v Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs (2023) 278 

CLR 512 at [34]; O’Bryan v Lindholm (2024) 74 VR 496 at [90]. 
17  DL v The Queen (2018) 266 CLR 1 at [33]. 
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B.1 Grounds of appeal relating to interlocutory issues 

Ground 1 — failure to consider notice of constitutional matter 

13. Ground 1 alleges that the primary judge did not fully and properly consider the applicant’s 

notice of constitutional matter issued on 10 July 2024 pursuant to s 78B of the Judiciary 

Act 1903 (Cth) (s 78B notice). 

14. As already explained, the fact that the primary judge did not consider certain issues raised 

in the s 78B notice or give reasons in relation to those issues is not sufficient to found an 

appealable error.   

15. In any event, the primary judge did consider the s 78B notice. Her Honour noted that the 

applicant advanced no submissions in support of the contention that s 268.121 of the 

Criminal Code was invalid, and held that that section “appear[ed] to be a regular exercise 

of the Commonwealth Parliament’s power to legislate with respect to external affairs”.18 

16. None of the other matters raised in the particulars to the applicant’s ground 1 that were 

included in the s 78B notice were necessary for the primary judge to decide. No issue as 

to the immunity of judicial officers or legislators arose under the grounds of judicial 

review as framed. The primary judge was under no obligation to consider or give reasons 

as to matters that were irrelevant to the real issues in dispute in the judicial review 

proceeding. More specifically, the Court is under no duty to consider all matters raised in 

a s 78B notice “no matter how trivial, unarguable or concluded the constitutional point 

may be”.19 The points raised in the s 78B notice did not clear the relevant threshold.  

Grounds 2–4 — failure to conduct view, attend smoking ceremony and disclose events at trial 

17. Grounds 2, 3 and 4 each relate to matters that arose in the conduct of the proceeding by 

the applicant and the management of the hearing by the primary judge.    

18. None of those matters had any bearing on the grounds of judicial review raised by the 

applicant, which concerned the legal correctness of the Senior Registrar’s exercise of 

power under s 12(4) of the Criminal Procedure Act. Nor did they have any bearing on the 

orders made by the primary judge.  

 
18  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [63]. 
19  Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd (1999) 95 FCR 292 at 

[14]. 
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19. Rather, the primary judge’s decision to not conduct a view to Camp Sovereignty or attend 

the smoking ceremony on the steps of the courthouse were procedural decisions made in 

the exercise of the judge’s very wide discretion as to the conduct of the judicial review 

proceeding. As to ground 4, concerning the failure to refer to the applicant being robed in 

possum skins, the ceremonial objects at the bar table, or the other attendees in the 

courtroom during the hearing, there was no obligation imposed on the primary judge to 

disclose any matter arising in the conduct of the hearing that was not the subject of 

tendered evidence or legal submissions. 

20. In particular, there can be no suggestion that the primary judge’s exercises of her 

discretion had any effect on whether her Honour properly understood or gave genuine 

consideration to the evidence and submissions filed by the applicant in this proceeding. 

The primary judge’s reasons considered in detail the submissions made by the applicant 

within the parameters of the legal issues that properly arose for determination under the 

grounds of review. 

Ground 5 — failure to refer testimony or order Attorneys-General to give evidence 

21. Proposed ground 5 alleges that the primary judge should have referred the applicant’s 

testimony to the Victorian and Commonwealth Attorneys-General along with a 

recommendation that they request the International Criminal Court to commence 

investigations and prosecutions. It also alleges that the primary judge erred by “failing to 

express horror at the continuing Aboriginal genocide”, and to call the Attorneys-General 

as witnesses to respond to the applicant’s testimony. 

22. The proposed ground has no merit. The proceeding concerned the correctness of the 

previous decision of the Senior Registrar pursuant to s 12(4) of the Criminal Procedure 

Act. None of the matters raised in the applicant’s testimony arose for consideration by the 

primary judge, because they did not concern the anterior issue of whether any criminal 

offence of genocide was capable of being prosecuted in the criminal jurisdiction of the 

Magistrates’ Court. 

Ground 6 — failure to join Commonwealth Attorney-General as defendant 

23. Proposed ground 6 alleges that the primary judge erred by failing to join the 

Commonwealth Attorney-General as a defendant to the proceeding, in light of 

(presumably) the applicant’s arguments about the invalidity of Commonwealth laws. 
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24. The applicant has not explained why the Commonwealth Attorney-General was a 

necessary party to the proceeding. Even assuming that the validity of any Commonwealth 

laws properly arose for determination in this proceeding (which it did not, as the judicial 

review application concerned a decision made under Victorian statute), the primary judge 

could have determined those questions of validity with or without the presence of the 

Commonwealth Attorney-General, who could have intervened in the proceeding pursuant 

to the s 78B notice issued by the applicant but elected not to. The presence of the 

Attorney-General of Victoria as a party was sufficient to ensure that all questions in the 

proceeding were effectually and completely determined and adjudicated upon.  

Ground 7 — failure to make other interlocutory orders sought 

25. The other interlocutory orders sought by the applicant at trial, referred to in proposed 

ground 7, concerned the disqualification of the primary judge, the appointment of amici 

curiae and the constitution of the Supreme Court to hear the proceeding. 

26. The primary judge’s reasoning as to the application for her disqualification was orthodox 

and without error.20  Her Honour was allocated the applicant’s judicial review proceeding 

in accordance with the Court’s ordinary procedures and proceeded to hear and determine 

that application fairly and impartially. Neither her Honour’s ethnicity, nor the fact that she 

had previously sworn allegiance to the Crown, were sufficient to form the basis for a fair-

minded lay observer to reasonably apprehend that her Honour might fail to bring an 

impartial mind to the application.   

27. The remaining orders sought on summons by the applicant raised in ground 7 fall away 

once it is accepted that the primary judge was correct not to recuse herself. As the Court’s 

judicial review jurisdiction was regularly invoked by the applicant, there is no basis for 

arguing that the Court should have constituted itself, or appointed amici curiae, in the 

manner sought by the applicant (even assuming that the orders sought as to the 

constitution of the Court were within the Court’s powers to make).21 

 
20  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [11]-[18]: see paragraph 8 above. 
21  See Ellis v Bourke (1889) 15 VLR 163: “A Court cannot be called upon at the trial to hear and determine 

an objection taken to its due and proper constitution as a Court”. 
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Ground 9 — failure to require explanation of acknowledgement of country by VGSO  

28. Proposed ground 9 contends that the primary judge erred in failing to order that the 

Attorney-General’s instructing solicitor, VGSO, email the applicant with an explanation 

of why and how an acknowledgement of country was included in its email signature. 

29. The applicant has not explained the relevance of the contents of the email signature to the 

real issues in dispute. The proposed ground is without merit. 

B.2 Substantive grounds of appeal 

Ground 8 — failure to apply First Peoples’ law 

30. Proposed ground 8 appears to impugn the primary judge’s findings concerning the 

sovereign law of Australia’s First Peoples, relied upon by the applicant as one of the 

sources of law for his proposed prosecution. It is not in dispute as a general proposition 

that Australia’s First Peoples have observed and exercised traditional laws and customs 

for thousands of years predating the Crown’s acquisition of sovereignty.22 However, the 

intractable problem with the applicant’s proposed ground of appeal is that the proceeding 

did not require the primary judge to determine or apply the substance or content of those 

laws.  

31. That is for the simple reason that the criminal jurisdiction of the Magistrates’ Court, as a 

court created by Victorian statute, is conferred and limited by Victorian statute: 

specifically, s 25 of the Magistrates’ Court Act. This proceeding concerns a decision by a 

Senior Registrar to refuse to issue a proposed summons that would have commenced a 

criminal proceeding outside of the statutory criminal jurisdiction of the Magistrates’ 

Court. The applicant has not identified any legal error in that decision or in the primary 

judge’s finding that First Peoples’ criminal law was not capable of being prosecuted 

within the limited jurisdiction of the Magistrates’ Court. As such, the applicant’s proposed 

ground 8 falls away.  

Ground 10 — failure to find common law offence of genocide 

32. Proposed ground 10 concerns the primary judge’s holding that no common law offence 

of genocide exists in Australia, in light of the decisions and reasoning in Nulyarimma and 

Thorpe v Kennett. The applicant has not identified any reason or basis on which to doubt 

 
22  Commonwealth v Yunupingu [2025] HCA 6 at [58]-[59] (Gageler CJ, Gleeson, Jagot and Beech-Jones JJ), 

[136]-[137] (Gordon J). 
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the correctness of those decisions. The Attorney-General submits that this Court should 

also affirm those decisions.  

33. Those decisions stand for the propositions that: 

(1) genocide was not a recognised criminal offence under the common law;23 

(2) before genocide could constitute part of the criminal law of Victoria, it would be 

necessary for the legislature to enact specific legislation doing so.24 

34. Those propositions are plainly correct. They recognise Australia’s dualist legal system, 

which requires that any of Australia’s obligations under international law only have legal 

force once and to the extent they are incorporated into domestic law by legislation. The 

holdings in Thorpe v Kennett and Nulyarimma avoid the substantial legal, practical and 

policy difficulties associated with the incorporation of peremptory norms of international 

law into domestic law in the absence of clear legislative action.  

35. If, contrary to the above, this Court were minded to depart from those decisions, the 

Attorney-General would submit, in the alternative, that div 268 is a complete codification 

of the criminal law of genocide to the exclusion of any pre-existing common law offence. 

36. The primary judge held that this issue was unnecessary to decide, but that div 268 was 

capable of co-existing with any common law offence of genocide. Her Honour reasoned 

that s 268.120, which states that div 268 is “is not intended to exclude or limit any other 

law of the Commonwealth or any law of a State or Territory”, indicates that Parliament 

“did not intend div 268 to cover the field or to override or displace the common law”.25 

37. The Attorney-General submits that the legislative direction that div 268 should not 

exclude “any law of a State or Territory” is insufficient to prevent div 268, on its proper 

interpretation as a necessary implication from the text and structure of the provision, 

displacing or abrogating relevant common law offences. By enacting div 268, the 

Commonwealth has legislated within its sphere of competence26 for the specific criminal 

offences of genocide contained in the Rome Statute. The elements of any common law 

offences of genocide would also, theoretically, be premised on the incorporation of the 

 
23  Nulyarimma (1999) 96 FCR 153 at [22]-[26] (Wilcox J), [54]-[57] (Whitlam J), cf. [186] (Merkel J, 

dissenting on this point); Thorpe v Kennett [1999] VSC 442 at [44]. 
24  Nulyarimma (1999) 96 FCR 153 at [32] (Wilcox J), [49] (Whitlam J), cf. [186] (Merkel J, dissenting on 

this point); Thorpe v Kennett [1999] VSC 442 at [43]. 
25  Thorpe v Magistrates’ Court of Victoria [2025] VSC 22 at [55]. 
26  Lipohar v The Queen (1999) 200 CLR 485 at [57].   
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Genocide Convention and Rome Statute into Australia’s common law, and therefore 

would be identical to the legislated Commonwealth offences. They would not, however, 

be conditioned by the requirement for the Attorney-General’s consent in s 268.121. If 

there were any common law offences, then the legislative decision to codify those 

offences and subject them to that strict jurisdictional precondition must have resulted in 

their displacement or abrogation.  

38. That form of abrogation by necessary implication can be distinguished from a form of 

indirect abrogation arising from an intention expressed by Commonwealth law to cover 

the field and therefore exclude or limit State law pursuant to s 109 of the Constitution, 

which is the scenario to which s 268.120 may be more apposite. It can also be 

distinguished from a case where the legislature imposes a penalty in relation to an existing 

common law offence without intending to displace that offence.27 

39. Chung v The Queen,28 relied upon by the primary judge, is also distinguishable. That case 

concerned an argument that the Corporations Act had displaced the common law offence 

of conspiracy to defraud. The sheer unlikelihood of a legislative intention to displace “one 

of the most well known offences of the common law” was critical in that case, especially 

given the elements of the Corporations Act offence were more targeted than the common 

law offence.29 In contrast, any offences of genocide at common law were not well known 

and, in any event, would share the exact same elements as the codified statutory offence 

under div 268. Any common law offences could not stand after the express codification 

of div 268 because of the absence at common law of any equivalent to s 268.121. 

Ground 11 — failure to read div 268 of Criminal Code in light of Racial Discrimination Act 

40. Leave in respect of proposed ground 11 should be refused for the principal reason that the 

issue was not raised at trial. This Court does not have the benefit of the primary judge’s 

reasoning on this issue, as it was not raised or argued before her Honour. 

41. If leave were granted and the issue considered substantively, the Attorney-General would 

submit that s 10 of the Racial Discrimination Act 1975 (Cth) does not affect the 

construction of div 268 of the Criminal Code in the manner contended by the applicant.  

 
27  R v Patton [1998] 1 VR 7 at 22. 
28  (2007) 175 A Crim R 579. 
29  (2007) 175 A Crim R 579 at [18]-[31]. 
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42. Proposed ground 11 as articulated does not identify what “right” is conferred by div 268 

of the Criminal Code that would be capable of engaging s 10 of the Racial Discrimination 

Act. It also does not identify how any right which may be conferred by that section is not 

enjoyed, or is enjoyed to a more limited extent, by any persons of a particular race, colour 

or national or ethnic origin (presumably, in this context, Aboriginal and Torres Strait 

Islander persons).  

43. Assuming the ability to commence prosecutions of criminal offences under genocide is a 

“right” within the meaning of s 10, it is enjoyed only by the Commonwealth Attorney-

General or persons acting in his name and with his written consent. It is a right conferred 

on that executive office alone. It is not a right that is only enjoyed, or enjoyed to a greater 

extent, by persons of a particular race, colour or national or ethnic origin. Conversely, the 

inability of Aboriginal and Torres Strait Islander persons to prosecute offences 

under div 268 has no connection to their race, as that division precludes all prosecutions 

brought by private individuals regardless of their race, colour or national or ethnic origin.  

44. It follows that there is no warrant to read div 268 as permitting the private prosecution of 

offences of genocide brought by Aboriginal and Torres Strait Islander persons, and 

proposed ground 11 should be dismissed. 

C. ORDERS SOUGHT 

45. The application for leave to appeal should be refused. Alternatively, if leave is granted, 

the appeal should be dismissed. 
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